
I 

I 

Plan 

An Uncommon 
"Commons" Approach 

to Floodplains and Riverbanks 
by Pierre M. Valiquette 

Legal privilege and natural 
justice 
In Quebec, use conflicts over floodplains 
and riverbanks are regulated by a provin
cial policy and managed by municipalities. 
In the dynamics of resource protection, 
citizen organizations can be allies of 
senior governments against local 
governments which favour development. 

The state - at the federal, provincial, 
regional and local levels - involves 
planning agencies with responsibilities 
including water, floodplains and river
banks. The perception of most people is 
that "the state" is taking care of the 
resource. The reality is more complex. It is 
my submission that privatization of 
floodplains and riverbanks is the favoured 
land tenure in urban and suburban areas; 
that planning activities are mostly 
concerned with flood hazard manage
ment; and that floodplains and riverbanks 
are not considered natural resources 
meriting protection. This context leads 
inexorably to the attrition of floodplains 
and the loss of an exceptional natural 
resource. 

In response, new instruments, separate 
from state interventions but within the 
sphere of civil society, are emerging in our 
communities to manage floodplains and 
riverbanks as collective resources rather 
than as private property. 

Floodplains: inert 
phenomena or valued 
resource? 
Since 1974, the "Canada-Quebec 
Convention relative to the mapping and 
protection of floodplains" has set the 
rules that are applied in response to 
development projects in floodplains. In 
1987, the Quebec legislature adopted the 
"Policy for the protection of riverbanks, 
littoral and floodplains." Both of these -
the convention and the policy - have 
been revised since their introduction, and 
in each case the adjustments have taken 
the form of relaxation of the rules, in 
ways favourable to development. 
Floodplains are viewed primarily as a 
potential threat to the security of citizens. 
Neither the convention nor the policy 
confer the status of "resource" on 
floodplains. For example, floodplains are 
not necessarily considered as essential 

resources for ecological and recreational 
reasons; rather, they are viewed as areas 
where ecological and recreational 
phenomena can be observed. 

Local implementatiottl 
planner tribulation 
The application of the subsidiarity 
principle by the Quebec government led 
to the management of the policy at the 
regional (use) and local (zoning) level of 
government. As a result, planners at the 
local level are sandwiched between the 
generally-accommodating objectives of 
the policy and the pressures of local 
property-owners and developers. Major 
conflicts arise regularly in the application 
of the policy, usually over development 
rights. In response, the Quebec 
government chose to enlarge the list of 
exceptions in order to facilitate the 
application of the policy at the local level. 

An uncommon idea: 
floodplains as a common 
gooa 
Water is a natural resource; it has the 
legal status of a common good in the 
Quebec Civil Code. However, too much 
water is a flood, and floods are consid
ered an annoyance to private property
owners. Yet it can be argued that the 
"plains" over which "floods" flow are an 
integral aspect of water as a resource. If 
the floodplain is therefore a natural 
extension of water as a resource, should 
it not also be considered as a common 
good in its own right? I propose that 
floodplains, including riverbanks, be 
treated as such a common good - as 
opposed to state property or a private 
good. 

A true common good cannot be legally 
appropriated by a narrower interest, 
whether public agency or private 
individual/company. Instead, all types of 
users can be considered to have rights to 
it as well as accompanying responsibili
ties. When resources are managed under 
a set of rules defining such rights and 
responsibilities, they are known as 
"common-pool resources." Such 
situations are present all over the world, 
and are often referred to as part of a 
larger "commons." There are rules to use 
such a common good (usus), and to use 
the fruits or the produce of the good 
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(frudus), but not to dispose of the good, 
nor to let it go "bad" (abusus). 

Can this become common practice in 
Quebec? Several community-based 
organizations "acting as trustees" (and 
some inappropriately named land trusts) 
are now managing certain local natural 
resources in this direction. Some thirty of 
these are grouped in the Association des 
organismes proprietaires de milieux 
naturels. In the Montreal area, one of 
these, Eco-Nature, is busily working to 
establish a large part of the 46 square 
kilometres of the Mille iles river as a 
common-pool resource, through 
contractual negotiations with individual 
property-owners. 

Eco-Nature is particularly interested in 
taking advantage of a new legal 
technique, introduced in the 1994 
revision of the Quebec Civil Code, that 
might assure the protection of common
pool resources in perpetuity. It provides 
for the establishment of a "social trust," a 
genuine trust which can hold the rights to 
dispose of the resource - but the device 
has yet to be tried. Community organiza
tions inclined to try this approach could 
have some powerful allies in a campaign 
to secure floodplains as a common-pool 
resource. These include some federal and 
provincial organizations (e.g. Canadian 
Wildlife Service, Fondation de la Faune 
du Quebec) and non-governmental 
organizations (e.g. Ducks Unlimited, 
World Wildlife Fund). All share roughly 
similar ends, but may differ on the 
means. The social trust approach could be 
an important social learning experiment 
to protect the ecological integrity of 
floodplains. 

Entrusting communities with 
conservation 
Pro-development forces are well
represented at the local government level. 
Planners have the technical responsibility 
of applying regional policies which 
include all goals, whether in favour of 
economic development or of 
environmental conservation . Incentives 
for owners and developers to pursue their 
own interest are powerful, and such 
private entrepreneurship tends to garner 
approval from large segments of society. 
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Fortunately, social mobilization in support 
of conservation is also emerging at the 
local level, rooted in communities. Some 
community organizations are becoming 
"conservation entrepreneurs," attracting 
powerful allies and pushing for greater 
recognition by the established political 
and business communities. As 
community-based fiduciary trusts -
innovative in some respects, but at the 
same time respectful of the ancient 
tradition of the commons - their efforts to 
halt the attrition and abuse of floodplains 

and riverbanks are for the collective good . 
Planners are invited to join this 
movement, as both community members 
and professionals. 
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