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Public Space, Democracy I and the Living Law 
by Nathalie Des Rosiers 

"BUT L4W COMPRISES MORE THAN THE RULES produced by public officials. 
Most living law arises in everyday human interaction. Some of the most fundamental 
coordinating rules by which Canadians organize their lives together are neither enacted 
by Parliament, nor even formally recognized and applied by the courts. The offictal law of 
legislatures and courts and the informal law of everyday practice and usage are the legal 
reflection of our society's aspirations to justice. Together, they give focus to the Mission of 
the Law Commission of Canada." 

- Law Commission Annual Report, 1998 

Formal law, whether it is the Criminal 
Code, the regulation of drivers' licences, 
the Civil Code or the Consumer Protection 
Act, has an impact of which we may be 
more or less aware. Often, however, peo
ple's behaviour is conditioned by the pro
hibitions imposed by other institutions, 
familial or cultural. The regulation of peo
ple's conduct does not therefore depend 
solely on the formal law but rather on a 
host of other conventions and constraints. 

The organization of space -how we 
design our cities and how we live in our 
communities- is a powerful demonstra
tion of the role that the living law plays. 
The Law Commission begins with the 
premise that healthy, vibrant communities 
are a worthwhile social good, a social 
good that governments should promote. 
The challenge is to nurture communities 
that contribute to the development of 
democratic, sustainable and peaceful 
social relationships, and to acknowledge 
each person's right to dignity, concern and 
respect. 

The Law Commission explores all aspects 
of law in relation to the building and 
strengthening of communities. How can 
law, formal and informal, be used to sup
port vibrant communities and help rebuild 
fragile ones? How can law inspire people 
to build just communities? What types of 
state intervention are most appropriate to 
ensuring commitment to democratic val
ues? 
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The Law Commission has identified the 
control of space as a determinant factor in 
the development of democratic values. 
There are new challenges for our society 
that result from the changing landscape. 

The emergence of networked communi
ties notwithstanding, place-based com
munities are still important. Fundamental 
needs for rootedness and security imply 
shared interests and shared space. We all 
live in certain places and require a level of 
security and predictability. When poverty 
or crime threatens our space, our sense of 
security and identity may be threatened. 
When our security is threatened we often 
withdraw, which weakens the community, 
causing more opportunities for disorder. If 
we do not feel safe, if we do not have 
affinity with or positive regard toward our 
neighbour, then the quality of our life is 
diminished. 

Whether place-based or interest-based, 
communities are about building relation
ships between people and their environ
ment, and between people in their envi
ronment. Communities cannot be 
legislated into existence. They develop 
slowly through the interactions of individ
uals working toward a common purpose. 
Interaction over time fosters trust among 
community members, and trust encour
ages relatively free, uncalculated relations 
with others. Communities become 
stronger as the web of relationships 
among individuals becomes denser. Can 
law play a role in strengthening communi
ties, or is its role mostly to create neutral 
space for communities to develop? 
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Public space 
and community life 
Public spaces occupy a pivotal place in 
democratic societies. At best, these spaces 
create opportunities for spontaneous 
associations. Public space is an arena for 
political discussion, market transactions, 
and leisure. These activities nurture com
munity life where ideas can be discussed 
and decisions made. Thus, public spaces 
may serve as arenas of substantive law 
reform; they are spaces where the living 
law is given meaning and force. 

The "public" in public space is a political 
construction based on boundaries of 
exclusion and inclusion. The Greek agora, 
for example, was a meeting place for free 
adult men, and excluded slaves, women 
and foreigners. In North America, "the 
public" has at times excluded women, 
ethnic minorities, non-property owners, 
and Aboriginals. Over time, however, our 
conception of the public has broadened, 
although the public still excludes the 
homeless and "squeegee kids, " for exam
ple. 

While the general tendency was to make 
public spaces accessible, in recent decades 
there have been social, pol itical and eco- -
nomic processes restricting opportunity 
for political discourse and group interac
tion . Public space has been restricted in 
the name of security. Embedded within 
urban areas is a logic of security and con
trol that limits social interaction and asso
ciation. 

Mass private property 
A logic of social control is embedded in 
the built environment of what one book 
refers to as "mass private places" -
enclaves legally defined and personally 
experienced as distinct from traditional 
forms of "public" places.1 Examples 
include shopping centres, industrial parks, 
airports, theme parks and stadiums. While 
we often think of these as public spaces, 
they remain private property. Owners of 
private property have the right to regulate 
conduct, control access, and remove indi
viduals from the property, by force if nec
essary. Other centres exist within a legal 
and political space that is neither purely 
private nor public. These take the form of 
corporate entities responsible for govern
ing sizeable populations such as compa
nies, universities and gated communities. 

"Mass private property" turns what 
would otherwise be considered public 
space, ordinarily policed by publ ic police, 
into private property governed by private 
security. A new collage of control and 
governance al lows private corporations to 
fortify their territories and produce their 
own private order-maintenance systems. 

Securingucondu~"spaces 
Recently, the social control embedded in 
mass private property has spi lled out into 
what has been called "conduit" spaces: 
streets, sidewalks and parks that connect 
private property. 2 Because business asso
ciations have found that some consumers 
perceive downtown cores to be more risky 
than shopping centres, they use private 
security to augment the police. Private 
security guards move along homeless 
people, watch for vandalism, respond to 
emergencies, and provide a perception of 
order. This retai l-oriented pol icing is 
"about creating and preserving images 
that are desired by consumers from within 
specific targeted 'lifestyles. " "3 

While shopping centres are turning public 
space outside-in and privatizing it, mer
chants on public roadways are extending 
their storefronts out onto the sidewalk. 
When the street becomes the mall, the 
problem of maintaining order and creating 
a suitable space for consumption is 
pushed to the foreground. This often 
squeezes out public space and brings pri
vate and public policing into an immedi
ate operational relationship. But whose 
interests do the private security officers 
reflect? Who ensures that the private 
guards carry out their duties in accordance 
with the principles of democratic policing? 

Anti-panhandling regulations 
Panhandling laws represent a new public 
instrument for regulating conduit spaces. 
They tend to reinforce an exclusionary 
form of citizenship rooted in cultural con
cerns about public space. An examination 
of panhandling bylaws in Vancouver has 
suggested that there is "considerable irony 
in the contemporary criminalization of 
pan handling. "4 We live in a neo-liberal 
state that emphasizes minimal interference 
in private financial transactions. However, 
we are increasingly regulating the act of 
begging for money, which "closely resem
bles an economic or 'market' activity." The 
reasons for this can be explained partly by 
examining the definitions of public and 
private space. The emergence of bylaws 
represents an attempt to privatize public 
space. Panhandling bylaws are imbued 
with moral anxieties over poor people's 
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money, assuming that poor people spend 
money on alcohol, tobacco and illegal 
drugs. Anti-panhandling bylaws mix the 
public and private divide, essentially 
informing the regulation of the seemingly 
private activity of panhandling with 
broader public values. 

Urban design, 
new technologies 
and crime prevention 
Crime prevention has become a guiding 
consideration in environmental design. 
Mass private property has prompted 
the development of specialized architec
tural knowledge related to the fortificat ion 
of space and "target hardening." 
Electronic forms of surveillance are being 
installed to complement physical design 
measures.5 

Cutt ing-edge technologies like photonics, 
thermal imaging and video capture, origi
nally developed for the military, are now 
commonly used to enhance urban public 
safety. The implementation of such 
devices has changed the ways such spaces 
are defined and the kinds of police opera
tions that provide for their control. These 
technologies have had a direct impact on 
rates of detection and apprehension. For 
example, police in British Columbia 
increased their chances of detecting bylaw 
infractions when, after the Victoria city 
council passed a clean air bylaw, they 
installed video cameras in bars. The 
London borough of Newham now uses a 
facial recognition system to locate known 
offenders on the street by comparing the 
camera image with those stored on a digi
tal database. In Canada, biometric scan
ning is already in use at casinos, and wil l 
soon be introduced at some airports. 

Communities 
and the living law 
As more and more " public" spaces are 
privately held and technological innova
tions increase the ability to monitor 
spaces, reform of the living law means 
addressing the distribution and control of 
public and private spaces. Special efforts 
must be undertaken to ensure that some 
community members are not excluded 
from "mass private spaces," and that 
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public "conduits" remain accessible to all. 
Given such realities, it becomes increas
ingly important to nurture shared public 
spaces and find forms of engagement that 
equally empower all members of a com
munity to take part in the reform of the 
living law. 
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Summary 
Nathalie Des Rosiers of the the Law 
Commission of Canada examines how 
urban space is governed not only by for
mal law but also informal rules of con
duct. She raises questions about the defi
nition of public space and the ways in 
which parts of our urban environment are 
increasingly falling under private control. 
Spaces traditionally considered public, 
such as squares and markets, have now 
taken on private forms, such as malls . 
Who polices these areas, and how? Who 
is permitted to use them, and under what 
conditions? These are questions vital to an 
understandirig of planning today. 

Sommaire 
Nathalie Des Rosiers, de la Commission du 
droit du Canada, analyse /'impact des lois 
et des regles de conduite officieuses sur 
l'espace urbain. Elle s'interroge sur le sens 
de /'expression «espace public» et sur la 
mainmise de plus en plus frequente de 
portions de l'environnement urbain par des 
interets prives. Des espaces autrefois iuges 
publics, tels les places et les marches, sont 
de plus en plus geres par des interets prives 
et tranformes en espaces commerciaux. 
L'ordre dans ces espaces est assume par 
qui, et de quel/e maniere? Qui peut 
utiliser l'espace? Sous quelles conditions? 
Ce sont la des questions essentiel/es pour 
l'urbaniste. 
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