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A s we sat down to write this article, 
we debated what words to use, if 
what we wrote conveyed the right 

meaning. As lawyers, that’s what we do: 
we debate words, debate interpretation, 
and debate the law. Jeremy Bentham may 
have been right when he concluded that the 
power of the lawyer is in the uncertainty of 
the law. That doesn’t mean, however, that a 
law that can be debated is a good law. A law 
that is unclear, confusing, or vague, or which 
no one can understand, is most defi nitely a 
bad law. Drafting bad laws does not make 
us good lawyers and, more importantly, 
can have far reaching consequences. At 
best, bad laws are ignored because no 
one understands them or knows how to 
apply them and, at worst, they are struck 
down because they are unconstitutional. 
But it is important to remember what lies 
in the middle of these two extremes: the 
countless numbers of people whom we 
prosecute every day for failing to satisfy the 
requirements these bad laws force them 
to meet. It’s a Sisyphean task for citizens 
because no one can ever truly comply with a 
bad law. And when that happens, a pox on all 
us lawyers. 

A general principle of the Canadian Charter 
of Rights and Freedoms is that a law has to 
be clear and understandable, both in terms 
of defi ning the prohibited act and in providing 
clear standards for enforcement. Without 
clearly defi ning what conduct is unlawful and 
what will trigger enforcement action, citizens 
are incapable of knowing when they have 
committed an unlawful act. A law that is vague 
or uncertain will almost certainly constitute a 
Charter breach and may be declared invalid 
and struck down by the courts. 

Summary 
What makes good (By)Law? To be 
enforceable, a (By)Law must be clear 
and written in a way that is accessible 
and understandable to any reader. The 
twin evils which By(Law)s often suffer 
from are vagueness and complexity. 
Here, we discuss these important 
concepts which every By(Law) drafter 
should consider.

Résumé
Les bases d’un bon règlement 
Pour être applicable, un règlement 
doit être clair et rédigé de manière 
compréhensible et qu’il soit accessible 
au public. Il faut éviter à tout prix 
l’imprécision et la complexité. 
Nous discutons ici de ces notions 
importantes devant être prises en 
considération par le rédacteur.

Take, for example, bylaws that prohibit 
“noise which disturbs,” behaviour which 
“causes a safety concern,” premises from 
becoming “run-down” and “unsightly,” 
or secondary dwelling units that contain 
“kitchens.” At what point does the 
prohibited behaviour cross the line from 
being acceptable to being a punishable 
offence? How do you distinguish between 
that which is too trivial or marginal to 
attract legal sanction from a judge to 
that which, looking dispassionately at the 
evidence, the judge agrees is worthy of a 
conviction and sentence? 

What is the problem with uncertain 
or vague laws? Far from being 
objectionable, don’t they allow for 
fl exibility, discretion, or for that unusual 
case? Can you really draft a bylaw that 
accounts for every possible application?

The problem is that vague laws violate 
the basic tenets of the Rule of Law. 
The Rule of Law provides that everyone 
is entitled to a stable and predictable 
society in which to conduct their affairs 
and that they will be protected from 
arbitrary state action. They have agreed 
to live in a society with standards, but 
they are entitled to clearly understand 
what those standards are and what 
expectations they will be held to. 
Vagueness may seem like the easy way 
out of a complex application, but it is 
hardly supportable if you get challenged. 
When drafting a bylaw or reviewing an 
application, you need to ask yourself 
these questions: Are the rules clear and 
concise? Are the rules known? Are the 
rules being applied uniformly? Are similar 
cases being treated alike? If not, what 
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are the distinguishing characteristics that 
justify a different treatment? If a general 
rule or general policy is being relied upon, 
why, and on what authority? 

The evil twin of a vague law is a law that 
is so complex that no one understands it, 
other than the planners and lawyers who 
drafted it. We have all seen these laws. 
They require the lawyer to clear their desk, 
turn off their phones, get a coffee, and 
pore over the text, word by word, section 
by section, with reference to applicable 
cross-sections, defi ned terms, and other 
referenced legislation. When lawyers 
can’t agree what a law means or how it 
should be interpreted, how can we expect 
anyone else to understand it? And what 
expectation can we have that our judges 
will enforce it as we intended? Even when 
a prosecution is brought, the courts will 
be so sympathetic to the plight of an 
ordinary person trying to navigate an overly 
complex law that the inevitable outcome 
of a judge’s ruling will hardly make the 
prosecution worthwhile. 

Drafters often get lost in the details 
of their own creations. They forget that 
laws are practical tools meant to be 
applied and followed by ordinary people. 
A recent study estimates that nearly 

40 per cent of all Canadians are semi-
illiterate. Add to that the increasing 
number of new Canadians with English 
as a second language and those who 
don’t speak any English at all. How are 
our laws serving them? These people are 
not, unlike lawyers, doctors, or engineers, 
likely to retain counsel to litigate their 

bylaw disputes. But these are the very 
people that we most often prosecute 
for bylaw offences, and who have the 
sympathetic ear of municipal councillors 
and the media when they’re being held to 
“incomprehensible” standards. 

Look at many municipal bylaws and 
you’ll fi nd pages of defi ned terms, 

“ A general principle of 
the Canadian Charter of 
Rights and Freedoms is 
that a law has to be clear 
and understandable, 
both in terms of defi ning 
the prohibited act and in 
providing clear standards 
for enforcement. Without 
clearly defi ning what 
conduct is unlawful 
and what will trigger 
enforcement action, citizens 
are incapable of knowing 
when they have committed 
an unlawful act.”
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even for those words that have a well- 
understood and common sense meaning. 
Laws that are clear, accessible, and 
understandable are written using plain 
words that most people can understand. 
But how many of our bylaws would pass 

this test? If a term has an ambiguous 
meaning, can you fi nd another? If the 
term has a plain meaning that is found in 
the dictionary, why defi ne it separately in 
the bylaw? And, if a term is widely used 
and understood, why defi ne it at all? 

In the complexity of today’s land use 
applications, it’s easy to get lost in the 
weeds of the political pressures, the policy 
debates and the administrative irritants. 
But it’s critical to step back, take a bigger 
view and consider: if you pulled someone 
off any bus and asked them to read a bylaw 
or rule, would they understand it? Would it 
become apparent to them why the law was 
drafted, its purpose, and how the law serves 
that purpose? Can you explain that law to 
your teenage son or daughter in a sentence 
or two? Try it. Because if you can’t, then you 
might as well start all over again. And you 
should ask yourself whether you’re making 
any real difference at all. 

Ola Malik is a municipal prosecutor for 
The City of Calgary who often deals with 
constitutional issues.

Stacy McFarlane is a planning lawyer 
for The City of Calgary, who previously 
worked as a planning lawyer for the City 
of Toronto and as a real estate developer 
in Vancouver. ¢
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