
LEGAL IMPLICATIONS OF 

RÉSUMÉ
La fréquence des événements 

météorologiques extrêmes compromet de 

plus en plus la sécurité des populations 

et de l’infrastructure. Le droit évolue, tant 

de façon réactive que proactive, vers une 

prise en compte plus directe des effets du 

changement climatique sur l’infrastructure 

dans la prise de décisions et une plus 

grande responsabilisation de certaines 

parties intéressées pour avoir failli à la 

tâche de préparation à affronter ces risques. 

On constate qu’il y a davantage de lois, de 

politiques et de plans pour faire face au 

changement climatique. Les urbanistes 

professionnels devraient être attentifs aux 

impacts de ces changements sur leur travail 

et prendre des mesures pour veiller à ce que 

les ressources en urbanisme et en gestion 

de l’infrastructure soient utilisées pour 

atténuer les répercussions du changement 

climatique et s’y préparer.

SUMMARY 
The frequency of extreme weather events is 

putting more people and infrastructure in 

harm’s way. In both proactive and reactive 

ways, the law is evolving to better direct 

the incorporation of climate change into 

infrastructure decision-making and to hold 

certain parties to account for failing to better 

prepare for the risks. Legislation, policies, 

and plans that direct the consideration of 

climate change are emerging. Professional 

planners should consider how these 

developments impact their work and 

take steps to ensure that planning and 

management of resources and infrastructure 

are carried out in a way that minimizes and 

prepares for climate change impacts.
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Opportunities and risks for the Professional Planner

L
ocal governments are responsible for 

understanding the risks of climate 

change in their regions and making 

appropriate land use and infrastructure 

decisions that limit harm. This article 

explores ways in which those responsible for 

local infrastructure and planning – including 

the governments that own the infrastructure, 

as well as the professionals involved in 

the planning, design, construction, and 

maintenance of that infrastructure – could 

be required to better integrate climate 

change into decision making or be exposed 

to potential legal liability for failing to 

adequately adapt. 

As professionals involved in infrastructure 

planning and design with a responsibility 

to the public, professional planners should 

be aware of the changing law and policy 

landscape and consider how their practice 

could be impacted by the legal implications 

of climate change.
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LEGAL AND POLICY DRIVERS  
TO CONSIDER CLIMATE CHANGE 
Canadian governments are working 

diligently to better integrate climate change 

into infrastructure and land use planning 

by updating relevant legislation. The federal 

government has signalled its commitment 

to addressing climate change through its 

ratification of the Paris Agreement and 

release of the Pan-Canadian Framework on 

Clean Growth and Climate Change (PCF).1 

To meet some of the climate resiliency 

goals set out under the PCF, Infrastructure 

Canada has recently announced that 

applicants seeking federal funding for new 

major public infrastructure projects will 

now be required to assess the project’s 

greenhouse gas (GHG) emissions, as well 

as the climate resilience of their project 

in terms of location, design, and planned 

operation. This development is relevant 

to planners because the resiliency aspect 

of the assessment must be validated by a 

professional engineer, registered planner, 

specialized biologist, or hydrologist to ensure 

it is consistent with the relevant guidance.2

At the provincial level, legal requirements 

to integrate climate considerations are 

also starting to emerge. The B.C. Climate 

Leadership Plan3 mandates the creation 

of 10-year adaptation plans for provincial 

public-sector operations. Similarly, a 

recent amendment to provincial Flood 

Hazard Land Use Management Guidelines 

incorporates sea level rise into the 

determination of building setbacks and 

flood construction levels in coastal areas.4 

In Ontario, the Infrastructure for Jobs 

and Prosperity Act, 2015 requires public 

sector entities to carry out infrastructure 

planning and investment in a way that 

minimizes environmental impacts and will 

“ensure that infrastructure is designed 

to be resilient to the effects of climate 

change.”5 Ontario’s most recent Provincial 

Policy Statement (PPS) directs that 

climate change mitigation and adaptation 

considerations be integrated into planning 

decision processes, and particularly those 

related to the areas of energy conservation, 

air quality, natural hazard resiliency, 

and public health and safety.6 Ontario 

municipalities must use the PPS to develop 

their official plans and to guide and inform 

decisions on other planning matters. In 

Manitoba, the Made-in Manitoba Climate 

and Green Plan7 is in the development 

stage with a specific focus upon mitigation 

and economic opportunity, including the 

proposed carbon savings account process 

made to, in part, address the anticipated 

economic contraction as a result of 

addressing GHG. How the Made-in Manitoba 

Climate and Green Plan will look ‘on the 

ground’ as it relates to the professional 

planner remains to be seen, but there is little 

doubt that it will impact the planning process 

and outcomes. Similar statements can be 

made about emerging policies in other 

provinces and territories. 

A PLANNER’S POTENTIAL EXPOSURE  
TO COMMON LAW LIABILITY 
With legislative requirements to consider 

climate change in planning and infrastructure 

matters emerging, more imminent legal risks 

likely arise from the common law. Extreme 

weather events continue to stress infrastruc-

ture in Canada. The resulting damage to 

personal property and human health could 

increase exposure to liability, particularly in 

the form of negligence and nuisance lawsuits.

Those who design, construct, operate, or 

maintain infrastructure could be subject to 

"Negligence and nuisance lawsuits related to 

climate impacts, such as flooding, may implicate 

a wide range of potential defendants, including 

public authorities and other infrastructure actors 

such as developers, engineers, professional 

services firms, and design consulting companies."

Planners, along with engineers, architects, 

and other professionals, will be among 

the infrastructure decision-makers called 

upon to interpret and apply these emerging 

requirements. Professional planners should 

consider how these developments impact 

their work and determine whether they 

possess the skills and information they need 

to properly respond and comply. 

negligence lawsuits if their actions breach 

the reasonable standard of care and lead to 

injury or property damage. Negligence and 

nuisance lawsuits related to climate impacts, 

such as flooding, may implicate a wide range 

of potential defendants, including public 

authorities and other infrastructure actors 

such as developers, engineers, professional 

services firms, and design consulting 
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companies. These types of lawsuits can 

result in costly awards or settlements, in 

some cases in the range of hundreds of 

millions of dollars.8

Climate change can increase the risk of 

negligence claims by increasing the risk of 

harm that may be the subject of lawsuits 

(e.g., more frequent and intense extreme 

weather events such as flooding). Further, 

the risk increases with the changing stan-

dards that governments and other actors 

are expected to meet in light of new climate 

information and professional practitioner 

expectations.9 As climate modelling and 

attribution science become more sophis-

ticated, courts could find that such events 

and their associated risks were reasonably 

foreseeable and that governments and 

associated professional service providers 

should have taken appropriate action to 

protect against those risks.10 

In light of these risks, professional 

planners should continue to work to integrate 

climate change into their decision making, 

applying rigorous and rational methods 

to properly document their decisions/

approaches, and take appropriate adaptation 

actions where they can to help reduce 

exposure to potential risk and liability.

SPECIAL ISSUES FOR PROFESSIONALS 
Licensed professionals, such as planners, 

often have unique and special duties to those 

who procure or benefit from their services 

and work. These duties can arise under 

legislation, the common law, contracts, or 

professional codes of conduct, all of which 

contribute to the scope of professional 

responsibility and potential liability. Planners 

should consider the following issues when 

determining the appropriate level of care 

that should be taken in their daily practices. 

First, like doctors, lawyers, or engineers, 

planners may be subject to a higher standard 

of care due to their professional training and 

specialized knowledge. Depending on the 

circumstance, as climate science improves 

and foreseeability increases, the scope 

of liability may expand and anticipating 

climate change could be seen as an integral 

component of professional duty.11 

Second, planners may seek to rely on 

industry standards or practice to demonstrate 

the appropriate standard of care was met. 

Although following industry standards may help 

prevent liability, in some cases the standards 

themselves could be found to be negligent if 

they involved reasonably foreseeable risks.12 

Already, as practitioners, the application of 

risk analysis within the established industry 

standards is commonplace; in doing so, this 

analysis may abate potential risk of liability 

when done according to industry standards 

– at minimum. Professional planners are 

encouraged to keep in mind that, as suggested 

in this article, industry standards and the 

resulting standard of care is not static. 

Finally, planners should consider how 

other sources of professional responsibility, 

such as professional codes of conduct, 

inform their duties and responsibilities. 

For instance, professional planners 

practicing in British Columbia and Yukon 

are guided by the Planning Institute of 

British Columbia (PIBC) Code of Ethics and 

Professional Conduct.13 The PIBC Code 

provides that professional planners have a 

responsibility to the public, which includes, 

among other things “[a]cknowledging the 

inter-related nature of planning decisions 

and the consequences for natural and 

human environments.” Similarly, the PIBC 

defines “good professional planning”14 as 

forward thinking, comprehensive, informed, 

collaborative, and inclusive. Climate change 

considerations could be relevant to these 

duties and responsibilities.

For all of these reasons, it would be 

prudent for professional planners to work 

together to define clear industry standards 

and guidance that use the best available 

climate information to help mitigate 

potential risk and liability. The Canadian 

Institute of Planners’ Model Standard of 

Practice for Climate Change Planning15 is a 

helpful tool for this purpose. Its forthcoming 

Policy on Climate Change may also be of 

interest to those planners who are looking 

for more guidance at the operational level.

THE PLANNING  
PROFESSION’S OPPORTUNITY 
As the levels of government turn their 

minds to the inclusion of climate change 

considerations in infrastructure and land 

use planning and as the potential for legal 

liability grows, professional planners are 

encouraged to:

• promote and incorporate up-to-date 

information;

• consider current levels of climate change 

preparedness in projects and planning; 

• work to ensure standards and practices 

are consistent, updated, and meaningful to 

the professional planning practitioner (for 

example, flooding mitigation and avoid-

ance; what is an appropriate threshold to 

set when the planner is doing this work?);

• draw on specialized expertise to develop 

climate change mitigation and adaptation 

strategies; and

• draw on specialized expertise to 

further develop the required approach, 

application, and guidance provided via risk 

assessment and implementation.

Professional planners have the knowledge, 

expertise, and responsibility to guide 

thoughtful incorporation of climate change 

into everyday practice. Here is an opportunity 

for them to lead the way. 
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