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Abstract 

Building an inter-oceanic canal has been a dream in Nicaragua for over a century, with several 

attempts over this span. In 2013, the country passed two laws (Law 800, Law 840) and signed a 

concession agreement (MCA), collectively known as the Canal Laws, with Hong Kong 

Nicaragua Canal Development Investment to construct the Nicaragua Canal Development 

Project (NCDP). The purpose of this research was to determine how effectively the three Canal 

Laws uphold the original environmental legal framework in Nicaragua represented by Law 217, 

General Law on the Environment and Natural Resources. Based on the findings of the study, 

HKND holds significant influence over the direction of the project including complete discretion 

of natural resource management and can override any law that contradicts the contents of the 

agreement which inhibits Nicaragua from enforcing its laws. It is recommended that Nicaragua 

terminate the agreement based on legal arguments when it has the opportunity in 2019.  

Keywords:  Nicaragua, Canal, Economic Development, Law, Environment 
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Introduction 

Central America went through an enormous change in the 1970’s when civil wars and 

pro-communist revolutions erupted in this developing region (Hunt, 2016). After going through 

its own civil war during the 1980’s, Nicaragua was left in horrible financial and physical state. 

The country’s economy was devastated due to the destruction of the country’s infrastructure and 

the United States economic blockade from 1985 onward (Hunt, 2016). Nicaragua has since made 

efforts to recover by taking advantage of market demand for their natural resources. Tourism has 

also helped stimulate economic growth, contributing 9.1% of GDP and 3.3% of employment 

(Hunt, 2016). As a country dependent on imports, Nicaragua has made strides in renewable 

development in biomass, geothermal, hydro, wind, and solar power by strengthening the legal 

and regulatory framework around renewable energy (Bloomberg, 2018). While the country has 

performed relatively well compared to other countries in Central America, Nicaragua’s poverty 

remains a focal problem for the country to overcome (Hunt, 2016). To spark economic growth, 

Nicaragua’s current President, Daniel Ortega looked to the past for inspiration to spark additional 

economic growth (Hunt, 2016). 

An interoceanic canal passing through Nicaragua has been a socio-economic dream in the 

country for over a century; however, the dream was never realized (Hunt 2016). The United 

States had planned to construct a canal in the country before settling on Panama as their desired 

location as it offered more technical advantages such as a shorter transit route, more efficient 

operational costs, and dealing with a smaller difference in elevation and resulting water levels 

(Morley, 2016; Van Der Post, 2015). Ambitions to rival Panama’s canal led the Nicaraguan 

government to collaborate with Wang Jing, the Chairman and CEO of the Hong Kong Nicaragua 

Canal Development Investment Company (HKND) to not only revive talks of an interoceanic 
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canal in Nicaragua, but to make it a reality by passing two related pieces of legislation: Law on 

the Legal Regime for the Interoceanic Grand Canal of Nicaragua and for the Creation of the 

Nicaragua Interoceanic Grand Canal Authority (Law 800) and the Special Law for the 

Development of Nicaraguan Infrastructure and Transport in respect of the Canal, Free Trade 

Zones and Associated Infrastructure (Law 840), and signing the Master Concession and 

Implementation Agreement (MCA) (hereafter referred to collectively as the ‘Canal Laws’) (Hunt, 

2016).  

On July 12, 2012, the Nicaraguan National Assembly passed Law 800 establishing the 

legal framework for an interoceanic canal to be constructed (Régimen Jurídico De El Gran Canal 

Interoceánico De Nicaragua Y De Creación De La Autoridad De El Gran Canal Interoceánico De 

Nicaragua [Law 800], 2012). On June 13, 2013, the Assembly passed Law 840 granting approval 

to award the concession to HKND (Ley Especial Para El Desarrollo De Infraestructura Y 

Transporte Nicaragüense Atingente A El Canal, Zonas De Libre Comercio E Infraestructuras 

Asociadas [Law 840], 2013). Just two days later, the MCA (Master Concession and 

Implementation Agreement [MCA], 2013) was signed between Nicaragua’s President, Daniel 

Ortega, and HKND CEO, Wang Jing (Serrano, 2015). The MCA requires the country to enact 

constitutional reform, such as facilitating the expediting of sub-projects to fulfill the agreement, 

as well as protection clauses that appear to heavily circumscribe the regulatory and legislative 

capacity of the government, including in environmental matters (Serrano Caldera, 2014). 

Additionally, HKND has the right to store and use water, or any other natural resources that may 

be needed for the Nicaragua Canal Development Project (NCDP) (Sweet, 2015). The planned 

waterway is projected to stretch 278 km, at an estimated cost of US$40 billion and with a 

completion date for 2020 (Morley, 2016). In return for granting concession to HKND, the 
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country was hoping for billions of dollars in investment, thousands of jobs for Nicaraguans, and 

eventually a stable source of national income like that which was experienced in Panama (Watts, 

2015).  

While the government consistently promotes the project as the path away from poverty, 

the canal has been subject to heavy criticism from scientists and academics as the canal route 

bisects the country, dividing communities and expropriating land and resources from 

approximately 2% of the Nicaraguan population (Centro Humboldt, 2014). The canal route 

directly cuts through several Indigenous settlements that have previously been granted ancestral 

and community rights. However, the concession for the NCDP was granted without consulting 

Indigenous communities (Centro Humboldt, 2014). Furthermore, many researchers warn of the 

possible environmental damage arguing that i) the environmental costs outweigh the expected 

benefits of the canal and ii) further research is required on the potential environmental impacts 

(Huete-Pérez et al., 2015). To date there has been little to no progress made on the NCDP; 

however, its presence remains firmly entrenched within Nicaragua’s legal landscape (South 

China Morning Post, 2018). There has been also significant focus on Law 840 and its impact on 

the people (Maes, 2014; Serrano Caldera, 2014; Carranza Ureño, 2015; Antkowiak, 2016; 

International Federation for Human Rights, 2016; Amnesty International, 2016); however, little 

focus has been given to how the Canal Laws collectively impact the existing legal environmental 

resource framework in Nicaragua. 

Research Question and Objectives 

This study seeks to answer the following research questions: 

1. How do the Canal Laws impact the existing Nicaraguan environmental legal framework 

and what are the potential points of conflict?   
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2. What are the implications of HKND’s authority and how does it affect the existing legal 

landscape with regards to natural resource management in Nicaragua? 

The objectives of this study are to: 

• examine the General Law on the Environment and Natural Resources (Law 217) and its 

amendments as it applies to development projects; 

• critically assess the Canal Laws (MCA, Laws 800 and 840) in terms of the authority 

granted to HKND; and 

• explore how effectively the Canal Laws uphold the intent of the General Law of 

Environment and Natural Resources.  

The NCDP is an enormous project that will not only impact the people, the environment, and the 

Nicaraguan economy but also the laws that help shape the country’s future. It is necessary to 

view the project from a legislative standpoint to understand the past and present boundaries that 

have been set with the signing of the MCA and the passing of the Canal Laws, and in which the 

Nicaraguan government and HKND will be playing within. Taking this as a point of departure, 

this thesis provides a better understanding of how the Canal Laws impact Nicaragua’s ability to 

manage and protect its natural resources and dependent communities along the canal route. This 

is beneficial to legal and policy practitioners and academics alike: the legal and policy 

practitioners operating in Nicaragua may gain a profound understanding of the interplay between 

the Canal Laws and the natural resource laws, while academics may use this as a stepping stone 

for future research.  

Project Scope and Study 

As noted earlier, the purpose of this research is to inform policymakers and lawmakers on 

the main legal instruments that govern the NCDP operations with the intent to evaluate the scope 
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of authority granted to HKND within the three Canal Laws. Examining Law 217 will help 

illustrate what Nicaragua’s legal responsibilities were before the enactment of the Canal Laws as 

it acts as the primary environmental legal framework and benchmark for the country. The areas 

this general law oversees are directly affected by the NCDP as they concern environmental 

management, natural resources, environmental quality, and powers, actions, and sanctions in 

administrative and judicial matters (Ley General Del Medio Ambiente Y Los Recursos Naturales 

Con Sus Reformas Incorporadas [Law 217], 2014). While the project deals with all three aspects 

of sustainable development, and as the magnitude of the project extends itself to major social and 

economic impacts, the specific focus of this research is to examine the environmental aspect 

from a legal perspective.  

Structure of Thesis 

The remainder of the thesis is divided into four parts. The literature review explores the 

socio-economic situation, political history, historical relationship with the canal in Nicaragua, 

and discusses the main financier of the project, Wang Jing of HKND. A timeline of the NCDP 

from 2012 to 2018 is also provided. The literature review continues with an examination of the 

current research on the NCDP and concludes by examining the NCDP’s relationship with the 

Panama Canal as a comparator.  

The research methodology section presents the research design and methodological 

approach to the study, the data collection, and analysis. It concludes by noting the potential 

limitations and biases encountered with the study.  

The analysis section examines the content of the main laws pertaining to this study 

starting with the environmental legal landscape established by Law 217, followed by the Canal 

Laws and concludes with an analysis of the interplay between Law 217 and the Canal Laws, 
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demonstrating how the Canal Laws ultimately affect the natural resource management of the 

country. The discussion session examines the key findings and provides context of where the 

thesis fits in with existing research. And finally, the conclusions section summarizes the key 

findings of the thesis, reflects on the study’s limitations, and provides key points on the NCDP. 

 Literature Review 

Socio-Economic and Environmental Context 

Nicaragua is the largest country in Central America, occupying a landmass of 130,370 

square kilometers (Figure 1) (Central Intelligence Agency, 2018). The country has coastal lines 

on both the Pacific Ocean and the Caribbean Sea, as well as being bordered by Honduras to the 

north and Costa Rica to the south (Central Intelligence Agency, 2018). Nicaragua’s physical 

geography is divided into three major natural areas: the Pacific lowlands, Central highlands, and 

Caribbean lowlands. The Pacific lowlands, which extend 75 km inland from the Pacific coast, are 

characterized as having a broad, hot, and fertile plain and are the most populated of the three 

natural regions (Pike, 2016). The Central Highlands comprise a triangular area that lies northeast 

and east of the Pacific Lowlands (Pike, 2016). This area is characterized as having mild 

temperatures with a longer, wetter rain (green) season and is significantly less populated than the 

Pacific lowlands. The Caribbean lowland in the east, which occupies the largest amount of 

national territory, is characterized as being hot and humid and is sparsely populated (Pike, 2016).  
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Figure 1. Map of Nicaragua showing Nicaragua’s capital, Managua, and Lake Cocibolca, and 

both autonomous regions. Google (n.d.-a).  

 

As of 2017, Nicaragua’s estimated population was 6, 025, 951 people which ranks 111th 

in the world (Central Intelligence Agency, 2018). Most of the population resides on the Pacific 

side of the country. Nicaragua’s capital city, Managua, located northwest of Lake Cocibolca on 

the western side of the country (see Figure 1), exhibits most of the urban growth while the 

Pacific coastal areas show large population clusters (Central Intelligence Agency, 2018). Spanish 

is the official language of Nicaragua with 95.3% of the population speaking it as their first 

Brito 

South Caribbean Coast  

Autonomous Region 

North Caribbean Coast  

Autonomous Region 
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language, 2.2% speaking Miskito, 2% speak Mestizo, and 0.5% speak English and Indigenous 

languages (Central Intelligence Agency, 2018). Much like the language break-down, the 

dominant ethnographic group is mestizo, which is a mix of Amerindian and white European from 

Spain, representing 69% of the population, while 17% are white, 9% are black, and 5% are 

Amerindian (Central Intelligence Agency, 2018).  

Nicaragua is the poorest Spanish-speaking country in the world, and the second poorest 

country in the Western Hemisphere, next only to Haiti (Central Intelligence Agency, 2018). 

Income distribution in the country is very uneven, as access to basic healthcare services is less 

accessible to poor, rural, and indigenous people (Central Intelligence Agency, 2018). Although 

the Sandinista government extended social policies aimed at reducing poverty, inequality 

remains a key problem in the country as almost six million Nicaraguans continue to live in 

poverty (Bertelsmann Stiftung, 2018). According to the World Bank (2016), 17.1% of 

Nicaragua’s population lived on less than 3.10 USD a day. The 2016 Human Development 

Report, which measures the average achievement in key dimensions in human development, 

indicated that Nicaragua had a low socioeconomic development status, ranking 124 out of 188 of 

measured countries. (Bertelsmann Stiftung, 2018). 

Political History   

Nicaragua first claimed its independence on April 30, 1838 after centuries of Spanish 

colonial rule and regional coalition in-fighting (Merrill, 1994). Interest in Nicaragua grew from 

the British and the United States because of the country’s strategic importance as a transit route 

across the Isthmus in the mid-1800’s (Merrill, 1994). After periods of civil and political unrest, 

Nicaragua would experience relative prosperity for three decades under conservative rule. 

During this period, Nicaragua saw growth in infrastructure investment and rising demand for 
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products such as bananas and coffee on the international market (Merrill, 1994).  Nicaragua has 

also experienced political instability marred by military dictatorships. The longest rule was under 

the Somoza family from 1937 to 1979. Anastasio Somoza Garcia took power in 1937 when he 

consolidated his power with the National guard and was succeeded by his eldest son, Luis 

following his assassination in 1956 (Merrill, 1994). Following his older brother’s death in 1967, 

Anastasio would eventually establish a military dictatorship serving both as president and 

director of the National Guard (Merrill, 1994). As president, Anastasio Somoza Debayle 

amended the constitution allowing him to remain in power until 1972; however, this action 

received significant political pushback in Nicaragua which signaled the eventual fall of the 

Somoza Era (Merrill, 1994; BBC News, 2012).  

 When Daniel Ortega was sworn in as President in 1985, Nicaragua was caught up in a 

civil war between the Frente Sandinista de Liberacion Nacional Sandinista (FLSN or 

Sandinistas) the left-wing political party, and the Contras, a right-wing anti-left rebel group 

(Merrill, 1994). Although the Sandinistas were eventually voted out of office in 1990, they 

would retake power in 2006 again under the leadership of Daniel Ortega (Hunt, 2016). In 2009, 

Nicaragua’s Supreme Court passed a judicial decision partially annulling constitutionally 

mandated term limits, thus allowing Ortega to run for a third consecutive presidency (Hunt, 

2016). In 2014, a further constitutional change was made with the support of the FSLN 

government, eliminating term limits altogether (BBC News, 2018). By the 2016 election, Ortega 

cruised to his third consecutive presidential electoral victory naming his wife, Rosario Murillo, 

to the vice-presidency (BBC News, 2018). Although Nicaragua had experienced economic 

stability and growth compared to the rest of Central America, Ortega began to push for the 
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country to have an interoceanic canal which caused a spark in protests by rural, Indigenous, and 

Afro-descendent Nicaraguans (Sanchez, 2014).  

A Canal for Nicaragua 

Nicaragua’s dream of a canal can be traced back to the first conquistadores in central 

America when Alonso Calero looked for a maritime route to facilitate maritime world trade in 

Nicaragua (Wunderich, 2014). Several attempts were made to scout out the country for 

preliminary research on a second canal in Central America, such as in 1551 and later in 1781 by 

the Spanish colonial administration (Meyer & Huete-Pérez, 2014). In the early 1800’s, as a part 

of the Federal Republic of Central America, Nicaragua reached out to the United States Congress 

for support in constructing an interoceanic canal. Their plans to construct were eventually denied 

as the United States had doubts about the competing interests of the British and political 

instability of the country at the time (Wunderich, 2014). Interest re-emerged in 1852 when 

steamship magnate Cornelius Vanderbuilt was presented with a canal route connecting through 

Brito, located on the Pacific side of the Nicaragua north of San Juan del Sur (see point A Figure 

2). The Nicaraguan government had granted Vanderbuilt rights to exploit the route with the 

contingency that a canal be built; however, Vanderbuilt did not have enough capital for its 

construction (Van Der Post, 2015). Interest in the project died when the United States and Great 

Britain signed the Clayton-Bulwer Treaty in 1850. At the time, Britain dominated Central 

America, and smaller countries, like Nicaragua, looked to the United States for protection. 

Among other things, the treaty avoided potential clashes between both super powers stipulating 

that a canal in Nicaragua would not be built without mutual consent between Britain and the 

United States. However, had one been built, both parties would have used the canal on a neutral 

basis for shipping (Van Der Post, 2015).  
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By 1901, the Clayton-Bulwer Treaty was annulled, the French had abandoned efforts to 

construct a canal in Panama at sea level because it was unfeasible, and the US Army engineers 

were conducting studies to build a canal either through Panama or Nicaragua (Van Der Post, 

2015). In 1902, the United States Congress in Washington voted to move forward with 

continuing the construction of a canal in Panama which had been started in 1881 by the French 

(Wunderich, 2014). With the French already initiating the process, Panama offered more 

technical advantages such as a shorter transit route, more efficient operational costs, and dealing 

with a smaller difference in elevation and resulting water level as noted previously (Van Der 

Post, 2015). The terms of the concession gave the United States control of the canal for 100 years 

until they ceded control to Panama in 2000 (McCall & Taylor, 2018).  

Although many attempts at a canal came after the United States’ decision to go forth with 

Panama, none came closer than during Enrique Bolaños’ presidency. In August of 2006, 

Nicaraguan President Bolaños unveiled plans to build a new ship canal linking the Atlantic and 

Pacific Oceans (BBC, 2012). The presentation included alternative routes in the eastern section 

as well as the inclusion of environmental concerns and reforestation projects as crucial elements 

for the approval of the construction (Van Der Post, 2015). In his proposal, President Bolaños 

argued that the 173-mile-long canal cutting through Lake Cocibolca would be built in 12 years. 

The project’s success depended on public financing and international investors from countries 

that would benefit from cheaper, quicker shipping to the West such as China and Japan (Watson, 

2006). The project eventually died when it could not be ratified by National Assembly and 

Daniel Ortega returned to office after the 2006 election (The Guardian, 2006).  

The NCDP is far and away the most realized version of the canal dream with Nicaragua 

fully committing to having a canal built by HKND. On July 7, 2014, HKND approved the 278-
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kilometer canal route to be built for the NCDP (Figure 2) (Castro, 2014). The approved route 

begins at the mouth of the Brito River located on the Pacific end of the country making its way 

through Lake Cocibolca and ending at Punta Gorda River on the Caribbean end (Doyle, 2016) 

(Figure 2). The canal has been projected to be approximately 230 to 520 meters wide and 28 

meters deep (Huete-Pérez et al., 2015). Despite having the support of pro-government citizens, 

the NCDP sparked several protests due to the lack of transparency, ecological risks to Lake 

Cocibolca, and cost-benefit analyses as noted previously (Doyle, 2016). 

 

 

Figure 2. Approximation of Nicaragua Canal route. Point A represents the Brito opening of the 

canal on the Pacific side and Point B represents the Punta Gorda opening of the canal on the 

Atlantic side. Google (n.d.-b).  

 

Wang Jing and HKND  

Wang Jing has been the businessperson behind Nicaragua’s interoceanic canal project. He is the 

President and Chairman of Beijing Xinwei Technology Group, a telecommunications company 

B 
A 
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based in China (Miller, 2014). Wang Jing’s first business dealings with Nicaragua came in 2010 

when he was hired to establish a cellphone network across Nicaragua, installing wireless base 

stations over four years (Schmidt & Mak, 2017). HKND was first established in 2012 and 

officially opened its head offices in Hong Kong, just weeks ahead of the June 2013 

announcement of Nicaragua’s intent to grant concession of the NCDP to HKND (Schmidt & 

Mak, 2017). However, the process was publicly criticized because of inadequate public 

consultation and not being open to bids from other companies (Acevedo Vogl, 2014; Schmidt & 

Mak, 2017). Wang stated that, to raise the $40 billion required to finance the project, he would 

use a combination of cross holding, bank lending, and debt issuance (Miller, 2014). The project 

suffered a major financial setback in 2015 after China’s stock market crisis lost Wang 85% of his 

fortune (Phillips, 2015). Table 1 summarizes the NCDP’s timeline to date. 

 

Table 1  

NCDP Timeline 2012-2018 

Year Date Event 

2012 

July 3 

Nicaraguan General Assembly enacts Law 800 

(Amnesty International, 2016) 

September 5 

Memorandum of Understanding is signed between the 

Grand Canal Authority and HKND to manage the 

financing for NCDP (ICR News, 2012) 

2013 June 13 

Nicaraguan General Assembly enacts Law 840 

(Amnesty International, 2016) 



NICARAGUA CANAL 14 

June 14 

Nicaraguan President Daniel Ortega and HKND CEO 

Wang Jing sign the MCA (Amnesty International, 

2016) 

2014 

July 7 

Canal route is approved, tracing the NCDP from Brito 

on the Pacific end to Punta Gorda on the Caribbean 

end (Castro, 2014) 

July 10 

Canal Commission begins consultations with 

communities (La Voz Del Sandinismo, 2014) 

December 22 

HKND begins construction of an access road for 

heavy machinery in Brito (Huete-Perez et al., 2015) 

2015 

October 

Chinese stock market crashes resulting in Wang Jing’s 

total net worth to plummet (Phillips, 2015) 

November 5 

Nicaragua issues an environmental permit to HKND 

for the construction of the NCDP (MAREX, 2015) 

November 25 

HKND announces delay in start of construction of 

locks and excavations until late 2016 (World Maritime 

News, 2015) 

2016 March 

HKND announces major works on the canal’s Pacific 

end would begin in August (Global Construction 

Review, 2016) 

2017 April 

Nicaraguan government renews the NCDP’s 

environmental permit (PHYS, 2017) 
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Environmental Law and Policy 

The Nicaraguan government has committed to the preservation of its environment and 

natural resources, such as setting environmental priorities with the enactment of the General Law 

of Environment and Natural Resources, Law 217 (1996) and later with its amendments in Law 

647 (2008). Aside from setting out the responsibilities concerning the protection of land and 

natural resources, this law also sets the regulations for protected areas of Nicaragua under 

Executive Decree No. 01-2007, Regulation of Protected Areas of Nicaragua (Ley General del 

Medio Ambiente y los Recursos Naturales, 1996). The system of protected areas is overseen by 

the National System of Protected Areas (SINAP) which is part of the Nicaraguan Ministry of 

Environment and Natural Resources (MARENA) (Ministerio del Ambiente y los Recursos 

Naturales, 2016). Nicaragua’s environmental legal framework is borne out Article 60 of the 1987 

Constitution which establishes the right for Nicaraguans to live in a healthy environment. The 

article states…The preservation, conservation and recovery of the environment and natural 

resources is the obligation of the state, further emphasizing the importance of the environment in 

which the country’s citizens live (Acevedo Vogl, 2014).  

Following civil war breaking out during the 1980’s, the country had found it difficult to 

climb out of poverty and remains one of the poorest countries in the western hemisphere (Hunt 

2016). In the early 1990’s, Nicaragua took a legislative approach to incentivize foreign 

investment, thus giving their tourism industry enough economic growth to help ameliorate their 

2018 April 18 

HKND surrenders its lease in Hong Kong, officially 

vacating its offices and leaving no forwarding address 

or telephone numbers (Schmidt, 2018) 
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situation (LaVanchy, Romano & Taylor, 2017). Since its return to power, the Sandinista 

government has expanded its environmental and social policies aimed to reduce poverty across 

Nicaragua. For example, the country has since made efforts in improving living conditions for its 

people and becoming more progressive in its clean energy policies and clean energy investment. 

In 2017, renewable resources (e.g., geothermal, wind, solar, and biomass and waste) contributed 

to the biggest share of power production making up 56% of the 4.5 TWh produced, while fossil 

fuels generated the remaining 44% (Bloomberg, 2018). However, despite these progressive 

efforts, poverty has remained a major struggle for the country. Even as poverty in Nicaragua 

dropped from 42.5% to 29.6% and extreme poverty fell from 14.6 to 8.3% from 2009 to 2014, 

poverty remains high overall (The World Bank, 2017).  

The Canal and Development Concerns 

The NCDP was presented to the Nicaraguan people as the solution to the country’s 

poverty issues (Hunt, 2016). However, Chen, Zeng, and Deng (2016) deem this unlikely to be 

the case. Conducting an analysis of the shipping service feasibility, the authors argued that the 

canal is faced with great uncertainty as: shipping safety cannot be guaranteed due to its 

geographical location, there is rising competition of east-west shipping, and a lack of demand for 

large cargo ships. Furthermore, the authors note that, due to the grand nature of the project, 

construction threatens to destroy the surrounding natural ecological environment such as Lake 

Cocibolca and established biosphere reserves such as the Indio Maíz (see Figure 2) (Chen, Zeng, 

Deng, 2016). Although the canal would provide a new navigation channel for global maritime 

shipping, Chen, Zeng, and Deng (2016) further weighed the economic and environmental costs 

of the project as being too great to justify its construction. The authors suggested the Nicaraguan 
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government take prudence, as the Canal’s construction may not be necessary and would yield 

little benefit to the international shipping industry or the country (Chen, Zeng, Deng, 2016).  

In addition to these concerns, Chen, Zeng, and Deng (2016) warn of the proliferation of 

invasive marine species which poses serious challenges to the ecological balance of the region. 

The authors argue introduction of foreign species to marine life of Lake Cocibolca poses a 

serious threat as the population of these species may breed rapidly (Chen, Zeng, & Deng, 2016). 

Chen, Zeng, and Deng also warn that the introduction of exotic species will undermine the 

diversity of the marine life in Nicaragua as they may ultimately become the dominant species 

and pose a threat to local species and human health (2016).  

Chen, Zeng, and Deng (2016) echo the earlier conclusions of Huete-Perez et al. (2015) in 

their analysis of the canal project. Huete-Perez et al. (2015) raise concerns in their article by 

outlining the importance of ecosystems in and around Lake Cocibolca, and their services. The 

authors point out that, not only does the lake provide vital fresh water for drinking and 

agricultural activities locally, but also acts as a source for fresh drinking water to the central 

American region (Huete-Perez et al., 2015). Furthermore, the lake is essential to providing 

ecosystem services such as ecotourism and fisheries. The authors argue that the environmental 

costs outweigh the expected benefits of the NCDP (Huete-Perez et al., 2015).  

As the NCDP will require a large amount of dredging, Huete-Perez et al. (2015) argue 

that this process will require millions of tons of sludge to be deposited into the lake, or nearby, 

forming sediments that threaten the environment (2016). Because the NCDP requires Lake 

Cocibolca to facilitate the passage of ships, the process will also result in marine water entering 

the lake, therefore threatening marine organisms and causing immeasurable consequences to the 

biological diversity in the region (Chen, Zeng, & Deng, 2016). 
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 Further skepticism of the canal’s benefits through development was shared by Acevedo 

Vogl (2014). The author argued that the canal idea is an illusion and contended that, for 

Nicaragua to bring about development and prosperity, it will need to invest in upgrading 

education and technology (Acevedo Vogl, 2014). This type of process requires long-term 

commitment by the government; however, the Nicaraguan government does not share this type 

of sentiment because it does not yield results fast enough (Acevedo Vogl, 2014). Acevedo Vogl 

stressed the importance of a patient and concerted long-term effort, using the “Asian Tigers” 

(i.e., Hong Kong, Singapore, South Korea, and Taiwan) as examples of careful investment in 

productive systems that have still been able to yield development results in no less than thirty 

years (2014).  

Further concern over the biodiversity of Nicaragua was expressed by Maes (2014) who 

argued that the impact will happen on three levels: ecosystem, species, and genetic. At the 

ecosystem level, the impacts will be felt immediately with the loss of forest cover and changes in 

land use. Impacts at the species level, although less visible, will be proportional to the 

destruction of vegetative cover (Maes, 2014). The potential migration of evicted Indigenous 

peoples from the canal route towards the Indio Maiz reserve would cause a continuum of fauna 

extraction and an increase in the demand for wood extraction if resource use is not already being 

conducted sustainably by these communities (Maes, 2014). Similarly, at the genetic level, DNA 

analysis within species populations will likely reveal gaps caused by genetic flow losses 

(bottlenecks) due to the rift the canal creates for movement of land animals. As such, two distinct 

populations will be created in the north and south ends of the canal with genetic differences 

growing over time, provided that genetic isolation does not result in local extirpation of species 

(Maes, 2014).  
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Legal Concerns of the Canal Project 

The canal project has drawn criticism on the legality of the agreement between the 

government and HKND, the violation of indigenous and human rights, and the concession of 

Nicaragua’s sovereignty. Antkowiak (2016) examines the potential impact the canal project has 

on the rights of indigenous and Afro Caribbean communities along the canal route, by assessing 

the approach to communal property in the Inter-American human rights system and applies it to 

the legal framework of the canal. Antkowiak (2016) employs Article 21 of the American 

Convention on Human Rights to demonstrate the rights that are being violated. Article 21 

ensures that “everyone has the right to use and enjoyment of their property” and that “no one 

shall be deprived of their property except upon payment of just compensation” (Antkowiak, 

2016). Antkowiak (2016) argues that the project meets the epic standard of “large scale 

development or investment projects that would have a major impact”, thus triggering the need 

for free, prior, and informed consent before the initiative can proceed, as detailed in the 

convention. However, by enacting Law 840, the Nicaragua government has granted powers to 

HKND to expropriate land along the planned route, affecting Nicaraguan property owners and 

their rights (Antkowiak, 2016).  

Most of the concern on legal aspects of the NCDP raised by researchers is on the impact 

of Law 840 (Maes, 2014; Serrano Caldera, 2014; Carranza Ureño, 2015; Antkowiak, 2016; 

International Federation for Human Rights, 2016; Amnesty International, 2016). The 

International Federation for Human Rights (2016) argue that Law 840 allowing the free handing 

over of public lands to HKND would be detrimental to the State and, as a result, demonstrates 

that the legal regime of the NCDP does not ensure a balance between rights of Nicaragua and the 

HKND. Amnesty International (2016) warns not only of the balance of rights but also of Law 
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840’s broad applications that extend beyond the future route of the NCDP. Due to the general 

application on Law 840’s expropriation clauses, Amnesty International (2016) warns of the 

potential significant risks associated with it, stating that HKND can expropriate any part of the 

country associated with canal development. The International Federation for Human Rights 

(2016) similarly states that the MCA ( Master Concession Agreement) hands HKND unrestricted 

rights over the land, territories, and natural resources. Both the International Federation for 

Human Rights (2016) and Amnesty International (2016) recommend that Law 840 and the other 

related Canal Laws be repealed by the National Assembly.  

Carranza Ureño (2015) supports this argument by noting that the country would require 

international aid to change the terms of the agreement, provide more protection to citizens, and 

properly consult with Indigenous peoples and property owners. Furthermore, a concern over the 

country’s sovereignty has been called into question regarding the agreement between the 

Nicaraguan government and HKND. Carranza Ureño’s (2015) assessment of the MCA leads her 

to conclude that the agreement grants unfettered rights to land, air, and maritime space at 

subordinate project sites. The author also concludes that not only does the MCA strip away 

national sovereignty but will also contribute to incalculable environmental degradation (Carranza 

Ureño, 2015). Serrano Caldera (2014) also argues that, within Law 840, neither the Commission, 

HKND, nor Wang Jing may be held legally or financially accountable for any damaged caused to 

the country by the NCDP; and that this is a sign that the Nicaraguan Government has signed 

away its national sovereignty.  

Maes (2014) also contributes to the legal concern over the elements contained within the 

Canal Laws. First, he argues that the laws are contradictory to many aspects expressed within 

Nicaragua’s constitution. Second, in addition to the lack of strong elements regarding the 
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environment, certain sections within the Canal propose to make amendments to existing laws 

including environmental laws. Maes argues this leaves serious doubt regarding Nicaragua’s 

priority for protecting the environment (2014). Furthermore, both Maes (2014) Serrano Caldera 

(2014) argue that that Law 840 violates the constitution by establishing itself as an instrument 

above the constitution. Law 840 also establishes the unenforceability of any law should it oppose 

the MCA (Serrano Caldera, 2014).  

Nicaragua and the Panama Canal  

The most direct comparator to the NCDP would be the Panama Canal based on its 

proximity, climate, and biodiversity. While both cases are similar, direct comparisons are 

difficult to make due to the drastic difference in relative size, as well as political and legal 

landscapes.  However, by applying what is already known about the Panama Canal, a more vivid 

picture of the possible implications and future of the NCDP can be explored. Specific learnings 

and best practices from the Panama Canal with respect to the environmental management of the 

project, political priorities, and the impacts the canal had over the country may help in the 

analysis of the NCDP and possible recommendations. 

Condit (2015) looked to the Panama Canal to argue that the NCDP construction could 

yield a net benefit for the environment to the country. The author contended, however, that this is 

dependent on if international regulations are followed, such as the International Finance 

Corporation which sets out guidelines for reducing environmental impact. With the Nicaragua 

locks designed to act like those of the Panama Canal, Condit argues that there is a strong 

incentive for both the Nicaragua government and HKND to preserve the forest and its ecological 

services around the NCDP, as forested land stores wet-season runoff more effectively than 

cleared land, and thus releases more needed water during the dry season (2015). The author 
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concluded that the NCDP will improve and not worsen the environment in Nicaragua and will 

lead to an economic upswing (Condit, 2015).  

De León and Lopez (2016), by contrast, argued that the Panama Canal offers few 

conservation lessons for Nicaragua. In short, De León and Lopez (2016) argued that the 

comparison with the Panama Canal brought forward by Condit (2015) is incomplete and did not 

accurately represent the social and environmental conditions of each country. The authors argue 

that it is difficult to predict the benefits of the NCDP based on the Panama Canal (De León and 

Lopez, 2016). At the time of the construction of the canal, Panama forest cover was nearly 80% 

in 1900, while Nicaragua’s forest cover is considerably lower at around 14% (De León and 

Lopez, 2016). Furthermore, the authors argue that the environmental impact of large-scale 

megaprojects such as the Panama Canal are unlikely to be minimal and that accurately 

extrapolating the impacts based on forest conservation alone is difficult (De León and Lopez, 

2016). Based on their observations, the evidence suggests that the effects on the environment are 

likely to be detrimental for the Nicaragua canal, given its lower forest coverage, and that a 

deeper analysis is required to uncover more common outcomes (De León and Lopez, 2016). 

Research Methodology 

The research methods were centered around a desktop review of Nicaragua’s laws and 

were broken down into three phrases in keeping with the research objectives of the study. The 

first phase of the analysis assessed the general law on the environment and natural resources 

(Laws 217/647) to outline what the legal landscape was before the introduction of the Canal 

Laws (MCA, Law 800, and Law 840). The second phase assessed the Canal Laws with specific 

reference to the authority allocated to HKND. The third phase explored the interaction of the 
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examined laws to determine what the legal landscape would look like with regard to protecting 

natural resources and ecological services in Nicaragua. 

Research Design and Methodological Approach  

To answer the research question, a descriptive single-case study was used to present a 

complete description of a phenomenon, the Canal, within its context (Hancock & Algozzine, 

2006, p. 33) and unveil the interactive nature between Nicaragua’s environmental framework in 

Law 217 and the Canal Laws vis-à-vis Law 800, Law 840, and the MCA. The results of 

examining these documents was twofold. The environmental legal framework was explored by 

providing an overview of the environmental legal principles engrained in the country’s practices 

established in Law 217. The Canal Laws were also examined, each of which is affected by the 

other, in their interaction with the existing laws before them, thereby shedding light on the canal 

project and Nicaragua’s legislative actions in this context. The research also used a bounded 

approach, one which studies the ongoing event of placing another inter-oceanic canal in Central-

America (O’Leary, 2004). 

Data Collection and Analysis  

The main documents explored and analyzed were the General Law on the environment 

and Natural Resources (Law 217) and the Canal Laws (MCA, Law 800, and Law 840). A 

document analysis was used to determine the extent of authority granted to HKND and the 

impact of the provisions each legal tool has on the natural resource management along the canal 

route. This method is very common and has been used to examine primary sources such as the 

analysis of the environmental and social impact assessment of the NCDP by Huete-Perez (2016). 

All legal documents were primary sources and publicly available online.    
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Law 217 

Law 217, the Ley General del Medio Ambiente y los Recursos Naturales was analyzed in 

its most updated form which includes amendments made in Law 647 in 2014. The content of the 

updated Law 217 illustrated what Nicaragua’s environmental legislative framework was 

regarding the protection of country’s natural resources prior to the introduction of the Canal 

Laws. A proper balance of describing the contents of the legislation in a legible manner, while 

also accurately interpreting the articles within this consideration was brought forward with the 

presentation and analysis of Law 217. This research analyzed each of the five sections of Law 

217: i) General Provisions, ii) Environmental Management, iii) Natural Resources, iv) 

Environmental Quality, and v) Powers, Actions, and Sanctions in Administrative and Judicial 

Matters, thereby providing a global representation of Nicaragua’s environmental legal 

framework (Law 217, 2014).  

The Canal Laws 

The Canal Laws: Law 800, Law 840, and the Master Concession Agreement (MCA) were 

described by establishing the relationship between them and the provisions that concern natural 

resource management for Laws 800 and 840. The contents of the Master Concession agreement 

were examined using a contractual legal analysis of the framework in which the Canal project 

exists and operates within. The $40 billion USD investment by HKND is entrenched in the 

language of this document and is therefore complex in nature. A proper balance of describing the 

legal contents while staying true to the legal formulations was brought forth in the analysis of 

this piece. As noted earlier, the subject of environmental impact has been a matter of intense 

legal and political dispute.  
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Law 217 in Relation to the Canal Laws. 

A qualitative content analysis was used to compare Law 217 and the Canal Laws. These 

laws constituted separate data sets which were created for similar audiences. After becoming 

familiar with both sets of laws, provisions in which the Canal Laws particularly affect areas of 

the main provisions within Law 217 were compared, evaluating areas of potential harmonization 

and enhancement or friction between the two regimes. By examining Law 217 as well as the 

Canal Laws, a more holistic view of the legal standing and the authority granted to HKND 

within the country was achieved.  

Potential Limitations and Biases 

Case studies can be eclectic and broad and can bring some drawbacks. The potential 

limitations of conducting a study such as this were language barriers. Although all necessary 

documents were publicly available, the language of business in the country in Nicaragua is 

Spanish. However, many of the documents have been translated into English which overcame 

much of the hurdle of having to interpret in a second language.  

When using the document analysis method, it was important to consider the researcher’s 

bias. Being aware of personal bias in text is a good first step as it is important to maintain a 

neutral stance approaching the examination of documents. As a researcher, it was important to 

constantly revaluate pre-existing assumptions. Another bias was determining which documents 

to analyze. Personal views or connection to the case can influence a researcher’s reality which, 

and in turn, influences how the analysis is conducted (O’ Leary, 2004). To avoid this, it was 

important to be cognisant of impressions of the event being studied (after O’Leary, 2004).  
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Analysis 

Law 217 - General Law on the Environment and Natural Resources (1996)  

Law 217 was enacted by the Nicaraguan National Assembly on May 2, 1996. This law 

formally establishes the standards for conservation, protection, betterment and restoration of the 

environment and natural resources and its makeup, assuring its rational and sustainable use, in 

accordance with the constitution (Law 217, 2014, Title 1(1)(1)). On February 13, 2008, Law 647 

was passed reforming and adding to the original Law 217, including more modern environmental 

aspects covering payment for ecosystem services, climate change mitigation, and sustainable 

consumption (Ley De Reformas Y Adiciones A La Ley no. 217, 2008). Law 217 was later 

republished, including amendments from Law 647, in the Gazette on January 20, 2014 (Law 217, 

2014). 

 The act covers a wide range of objectives including the prevention, regulation, and 

control of any causes or activities that cause environmental deterioration and contamination of 

ecosystems, the establishment of means for rational exploitation of natural resources with a 

grounded plan for sustainable development; and the use of physical space that considers 

environmental and natural resource protection as a basis for development activities (Law 217, 

2014, Title 1(1)(3)(2)). The act also establishes a set of economic and social development 

guiding principles. According to Law 217, the environment is considered cultural heritage and is 

thus a part of the physical legacy of the country. Furthermore, it is established that the 

precautionary principle shall prevail over any other in the public and private management of the 

environment. For example, the State is obligated to take preventive measures in case of doubt 

about the impact or negative environmental consequences of any action or lack thereof, even if 
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there is no scientific evidence of the damage and thereby employing the precautionary principle 

(Law 217, 2014, Title 1(1)(4)(3). 

The Ministry of Environment and Natural Resources (MARENA), as the regulator of the 

Nicaragua’s environmental policies, bears responsibility for compliance and monitoring. It is the 

main regulatory body overseeing the National Environment Commission created to analyze, 

discuss, and coordinate environmental policies. Law 217 establishes 14 sets of policies and 

programs that allow the application of the principles and objectives laid out in the act including 

planning and legislations; protected areas, permits and environmental impact assessments; and 

incentives (Law 217, 2014, Title 1(1)(4)). According to these policies, development within 

Nicaragua at any scale must integrate environmental elements in its plans, programs, and 

economic and social projects (Law 217, 2014, Title 1(1)(4)). The Law establishes the creation of 

the National System of Protected Areas (SINAP), which includes all protected areas declared to 

date and in the future; their protection is recognized to be of the utmost responsibility and 

priority of the country (Law 217, 2014, Title 1(2) s 3(17)). Law 217 recognizes environmental 

protection and establishes a policy for incentives and benefits for activities that contribute to this 

goal (Law 217, 2014, Title 1(2) s 7(42)). 

 Law 217 distinguishes between renewable and non-renewable types of natural resources 

that are regulated by what is established in this act and in its respective special laws and 

regulations. Nicaragua may only grant the right to take advantage of these resources by 

concession, permits, licenses and quotas (Law 217, 2014, Title 3(1)(64)). The State oversees the 

use, regulation, monitoring, and quality control of natural resources except for the North and 

South Caribbean Coast Autonomous regions, occupying roughly half of the country (see Figure 

1). Here, Regional Autonomous Councils are the sole regional governing bodies and have 
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jurisdiction over natural resources (Law 217, 2014 Title 3(1)(70)). The State also oversees the 

use and exploitation of biological diversity including flora and fauna; endemic and endangered 

species; biological monitoring; traditional use by local Indigenous communities; and 

management technology that benefits the needs of species (Law 217, 2014, Title 3(2)(72)).  

Law 217 establishes additional obligations to safeguard biological diversity. The State is 

required to coordinate with institutions to prevent the extinction or depletion of natural resources, 

including implementing temporary or indefinite closures related to forestry, fisheries, and any 

other natural aspect that requires protection. Furthermore, Law 217 compels the State to set 

quotas on wildlife export, hunting and capture, as well as preventing illegal trade (Law 217, 

2014, Title 3(2)(81)(3)). 

 Law 217’s chapter on water is perhaps the most comprehensive. This chapter is broken 

up into three subsections: common norms, continental waters, and maritime and coastal waters. 

The Law establishes that water in any state is public domain in which the state is obligated to 

protect the environment and natural resources around bodies of water. Law 217 prioritizes the 

protection of waters regarding human consumption establishing the right of every Nicaraguan to 

use of water to satisfy their basic needs. (Law 217, 2014, Title 3(3)(86)). Law 217 authorizes a 

competent authority to restrict, modify or cancel concessions, permits or authorization in the 

event of natural disasters or the abuse of water use. This law also recognizes the concession 

length established in specific laws on specific natural resources such as the General Law on 

Water (Law 620) (Law 217, 2014, Title 3(3) s 1(86)).  

 Law 217 establishes sanctions for infractions against the act and its regulations which are 

subject to provisions within the Nicaraguan Penal Code. The law maintains that any person who 

endangers the environment is required to repair the damages caused to environmental resources, 
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the balance of ecosystems and quality of life of the Nicaraguan population (Law 217, 2014, Title 

5(2)(152)). All infractions of Law 217 and its regulations are subject to administrative sanctions 

in a gradual manner including measures to restore the environment and natural resources through 

mitigation or compensation for damage caused by an offence. For serious infractions; 

concessions, permits and licenses of any kind may be suspended, revoked, or cancelled (Law 

217, 2014, Title 5(2)(160)(3)).  

Canal Laws 

Law 800 – Law or Legal System of the Interoceanic Nicaragua Canal and Creation 

of the Entity Known as the Nicaragua Canal Authority (2012) 

Law 800 was first enacted on July 9, 2012 and is the legal tool that formally allows the 

construction of the interoceanic canal in Nicaragua (Law 800, 2012). The purpose of the law is to 

develop the legal system for the canal in the country and create the Authority of the Nicaragua 

Canal. The Authority is the party that represents the Nicaraguan government and whose role is to 

supervise the project, address the ownership of the canal project, and regulate the land rights and 

environmental protection. Law 800 officially states that the canal project and all its 

corresponding research, design, construction, and operation is a national priority of supreme 

interest as its purpose is to serve the international community (Law 800, 2012 (1)(2)). Although 

this law sets up a legal framework in which subsequent laws such as Law 840 and the MCA 

could be passed, several provisions within the act were later modified by those laws. Despite this 

being the case, Law 800 still provides the first legal steps for the canal project and paves the way 

to facilitate an agreement between Nicaragua and HKND.   

Law 800 indicates that the Nicaraguan state or Government will have fifty one percent 

(51%) of the Nicaragua Canal Company’s net profits received by the Nicaragua Canal Authority 



NICARAGUA CANAL 30 

(Law 800, 2012 (1)(3)). This is later elaborated in Article 15, where it also states the Nicaraguan 

Government will keep 51% percent of the shares of the Nicaraguan company. At the time, the 

intention of Law 800 was to have the Authority raise investment for the project by promoting the 

Nicaragua Canal Company, which was intended to be mixed private-public ownership between 

the two parties and where Nicaragua would receive most of the shares. The Nicaragua Canal 

Company is, thus, supported by the Authority and is responsible for the building and operation of 

the canal (Law 800, 2012). 

Within the Act, the Authority is obligated to perform several functions and duties, some 

of which overlap with environmental and natural resource management. Law 800 establishes that 

the Authority must use the country’s natural resources in the area of influence of the canal, such 

as the canal route, to develop and provide services in a sustained and orderly manner (Law 800, 

2012 (1)(3)). In emergency situations, it is the duty of the Authority to draft regulations or 

standards relating to maritime protection, navigation, prevention, and protecting against pollution 

of the maritime environment. The Authority is also responsible for the conservation of water 

resources, soil, flora, and fauna species in the water basin of the canal and must oversee and 

manage them (Law 800, 2012 (3)(6)(g)).  

In addressing the environmental impact of the project, Chapter 7 covers the 

environmental management duties for which the Authority is responsible for under Law 800. 

Even before the project may begin, an environmental impact study is to be conducted in 

accordance with national and international standards (Law 800, 2012 (7)(20)). The Authority is 

responsible for environmental management areas such as environmental protection, 

management, climate change, and conservation. These provisions speak mainly to the duty of the 

Authority with respect to ensuring environmental stewardship. The Authority is thus responsible 
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for ensuring that, in addition to an impact study being conducted, water resources are used 

responsibly, and conservation efforts are made, as well as the restoration of impacted ecosystems 

(Law 800, 2012 (7)(24)).  

Certain provisions within Law 800 pave the way for the NCDP to hold considerable 

influence. In the geographic area of the canal and the surrounding affected area, Nicaragua’s 

natural resources are no longer ruled by the current governing system applied to the rest of the 

country. The law overrides any prior concessions granted for exploration or exploitation of 

natural resources and may restrict their application (Law 800, 2012 (11)(45)).  

Law 840 – Special Law for the Development of Nicaraguan Infrastructure and 

Transport in Respect of the Canal, Free Trade Zones and Associated Infrastructure 

(2013). 

Prior to the enactment of Law 840, the Nicaraguan Government signed a memorandum of 

understanding and a deed with HKND. Law 840 paves the way for the signing of the MCA 

between the Nicaraguan Government and HKND and was enacted in June 2013 (Law 840). The 

enactment of this law was contentious as parliament was only given two days to debate it, 

despite the canal representing the largest project in the country’s history (Watts, 2015). Law 840 

also establishes the creation of the entity known as the “la Comision del Proyecto de Desarollo 

del Canal de Nicaragua” (the Commission), whose responsibility is to represent the Nicaraguan 

Government on issues related to the canal projects and sub-projects (Law 840, 2013 (1)(d)). 

Much of the content and definitions are referred to in the MCA and addressed later in the 

analysis.  

Law 840 defines the concept of the canal project, its components, and the related sub-

projects. Under this law, the length of concession is set at fifty years from initial operations and 
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may be extended for an additional fifty years that begins immediately after the initial period 

(Law 840, 2013 (3)). The party that is granted concession is also granted the right to cede, 

novate, transfer, or encumber their rights and obligations in this law and the MCA related to the 

project and its sub-projects (Law 840, 2013 (3)). This begins to authorize power significantly to 

HKND within the concession agreement before its signing.  

Law 840 makes significant changes to the conditions of the canal and drastically changes 

the legal landscape initially established by Law 800.  First, the ownership structure is amended 

by reducing the initial number of shares owned by the government from 51% to 1% (Law 840, 

2013 (1)(c)). Under the law, Nicaragua will receive 1% of the NCDP shares from HKND each 

year until 100% of the shares are ultimately transferred to the country. The law also transfers all 

obligations of the Authority, as set out in Law 800, to the commission (Law 840, 2013 (7)). 

Therefore, the Commission is the governmental organization responsible for the supervision of 

the responsible and sustainable use of Nicaragua’s natural resources, as well as the protection of 

environment and biodiversity of the geographical area influenced by the construction of the canal 

project. The Commission is entirely composed of senior government officials including the 

Ministers of MARENA, Finance, and delegates from government agencies (Law 840, 2013 

(6)(a)). Furthermore, Law 840 establishes that the HKND is exempt from responsibility for pre-

existing environmental conditions along areas that are affected by the canal project and sub-

projects (Law 840, 2013 (16)).  

The facilitation of signing the MCA is perhaps the main theme of this law. For example, 

Article 17 effectively deems any law that impedes or contradicts the obligations or rights 

afforded under the MCA as inapplicable (Law 840, 2013). Furthermore, this article considers the 

MCA as a part of Nicaragua’s body of law. Article 24 progresses the agenda of facilitating the 
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signing of the MCA by modifying and removing any law, disposition, other legislation, 

regulation, or requirement that explicitly or implicitly contradicts the wording of the agreement 

(Law 840, 2013). In support of this goal, Article 24 repeals certain provisions from Law 800 that 

deal with the responsibilities of the Authority, as they now belong to the Commission.  

Several of the provisions also repealed from Law 800 deal with the procedure of 

acquiring private and public land (Law 840, 2013).  The area of Law 840 that has received heavy 

criticism is Article 12 (Maes, 2014; Serrano Caldera, 2014; Carranza Ureño, 2015; Antkowiak, 

2016; International Federation for Human Rights, 2016; Amnesty International, 2016) which 

deals specifically with carrying out expropriation of properties required to implement all or part 

of the canal project. The provision grants HKND complete discretion in carrying out 

expropriation over property they deem necessary as part of development. Privately owned 

property, communal property of Autonomous regions or Indigenous communities, and the 

property of any governmental entity may all be considered necessary under this law (Law 840, 

2013). Although decisions on expropriation by the Commission may be subject to administrative 

review, this is only limited to compensation and not the location in which the action may take 

place (Law 840, 2013).  

Article 21 of Law 800 specifically grants Law 840 special status which applies to the 

canal project and several other aspects of the sub-projects as well. Any modifications of repeal of 

the Law 840 requires a 60% qualified majority, or 54 out the 90 votes in the National Assembly 

is required, to amend, change, or repeal the law (Law 840, 2013).  

MCA - Master Concession and Implementation Agreement (2013). 

 The MCA was signed on June 14, 2013, one day after the National Assembly enacted 

Law 840, between Nicaraguan President Daniel Ortega and HKND CEO Wang Jing. As 
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mentioned in Law 800, this legal document is a part of the governing body of law. The MCA sets 

out the agreement between these parties and establishes the framework for the canal project as 

well as the subprojects including free trade zones, an international airport, and roads (MCA, 

2013, (1)). The MCA fills in all the definitional gaps that were left open and referenced in Law 

840, providing more clarity for its interpretation. It formally establishes the concession to HKND 

to develop and operate the NCDP. According to the MCA, HKND retains the right to use and 

collect all benefits, tolls, and any other charges from the utilization of any portion of the NCDP 

(MCA, 2013, (1)). As established in Law 840, the initial concession period stretches 50 years 

from the first operational date and has a follow-on option to exercise an extension for an 

additional 50 years; effectively granting a century of control to HKND (MCA, 2013 (8.3)(b)(i)). 

However, the MCA also leaves room for the concession to be further extended should HKND 

and the Commission agree to its terms (MCA, 2013 (5.2)(d)(iii)). 

 Throughout the concession period, the State must grant HKND the right to all 

government-owned and privately-owned real property which may be reasonably necessary or 

desirable to develop and operate any sub project (MCA, 2013 (8.3)(b)). The MCA maintains that 

the State ensure that all such property remain in peaceful possession and enjoyment during the 

concession period (MCA, 2013 (8.2)(a)(ii)). Should HKND encounter any obstruction claiming 

any right, title, or interest in the NCDP or land deemed necessary, the government must defend 

HKND and take all necessary steps to ensure that the company has unencumbered use of the 

land, as well as keep the HKND compensated against all losses they may suffer in the 

enforcement of this action (MCA, 2013 (8.2)(b)). 

 Responsibility for compensation to land owners, in the event of expropriation, falls to 

HKND (MCA, 2013); however, it is unclear what constitutes an owner and how the 
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compensation for expropriations will be calculated. Any real property owned by a government 

entity may be transferred to the sponsor without consideration (MCA, 2013). The Nicaraguan 

government must also ensure that HKND has no obligation to any person in connection with the 

relocation and resettlement of any people or communities in the areas that are to be used for any 

of the sub projects (MCA, 2013 (8.3)(c). Therefore, the investor has very few duties towards the 

people of Nicaragua, as their only obligation is limited to providing compensation for property 

expropriation.   

With respect to Nicaragua’s natural resources, the MCA states that HKND has free rights 

to make use of land, air, and maritime space where construction is deemed necessary. HKND 

also has free rights to extract, store, and use water and all other natural resources (MCA, 2013 

(9.1)(a)). Similarly, the law also established that the Nicaraguan government must provide 

HKND with the right to access easements and navigation rights on rivers, lakes, oceans, and 

other bodies of water within Nicaragua. The government may also provide HKND with the right 

to extend, expand, dredge, divert, or curtail those bodies of water which the company deems 

necessary for the sub project, even those subject to conservation protection (MCA, 2013 

(9.4)(b)).  

The MCA stipulates that, should it be considered to be in the interest of the NCDP, the 

government shall use its best endeavors to ensure that any law from that moment forward, 

including amendments to existing laws that are necessary or desirable, shall be passed, enacted, 

published and gain the full force of a statute. Company law, real property law, security law, 

environmental law, and natural resources regulation are all within the ambit of this provision 

(MCA, 2013 9.1(a)). The government’s endeavors include the legislative process being carried 

out on an expedited basis for which the government can propose new laws to facilitate the 
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project (MCA, 2013 9.1(a)). Furthermore, with a signed Sovereign Immunity Waiver by both 

parties, this effectively enables HKND to bring legal action against the Nicaraguan government 

without its consent. The MCA also sets out that any change in law that is favorable to the 

operation and function of the project must be passed, considered legally binding, and gain the 

full force of the law as soon as the government can (MCA, 2013 (9.1)(c)).  

Another important provision within the MCA deals with the stability of the law. The 

MCA dictates that the government and HKND agree to the provisions and the legal norms while 

participating in the development of the NCDP. It also permits parties to perform their obligations 

and enables each sub project to be implemented in accordance with the relevant sub project 

documents (i.e. the MCA, relevant subcontract concession and implementation agreement, any 

relevant direct agreement, any relevant sub project construction, operations and maintenance and 

finance documents) (MCA, 2013, (12.1)(a))). To ensure stability of these undertakings, the State 

must ensure that no change in law occurs that may directly or indirectly affect any sub project 

and result in a destabilizing event situation (MCA, 2013 (12.2)). However, should HKND 

determine that any such change in law is favorable to any sub project, the company will notify 

the Commission that the change in law should apply to a given sub project to ensure its 

application (MCA, 2013 (12.3)). Should a change in law result in a destabilizing event, however, 

the government must compensate and keep compensated each affected sub project party an 

amount equal to the losses incurred during such destabilizing events. The State is also required to 

take all other actions to put HKND back in the same position had the destabilizing event not 

occurred (MCA, 2013 (13.1)(a)(viii)(C)).   

The Force Majeure provision makes up an important part of the agreement as it 

establishes limitations to Nicaragua’s regulatory and legislative power and is connected 
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intricately to any change in law (MCA, 2013 (14.1)). As defined in the MCA, force majeure 

describes nearly any circumstance that is beyond reasonable control of HKND and that 

materially and adversely affects the ability of the company to perform its obligations. Examples 

of a force majeure include failure to secure sub project financial closing within six years or 

failure to meet the commercial operations date within 10 years. This effectively grants an 

additional 16-year grace period to HKND resulting in at least 116 years of control over the 

project (MCA, 2013 (14.1)). 

Force majeure covers two types of events: natural and political. Natural force includes 

typical cases of natural events that occur in Nicaragua such as earthquakes, droughts, and 

mudslides (MCA, 2013 (14.2)(a)). Instances that relate to acts of war, strikes and lockouts 

overlap with what is covered by political force majeure. Political force majeure includes but is 

not limited to instances of armed conflict, acts of terrorism, violent demonstrations, and public 

disorder (MCA, 2013 (14.2)(b)). Additionally, actions taken by the Nicaraguan Government can 

be considered an act of political force majeure. This would include blockages, embargos, or any 

action that may prohibit or restrict HKND from developing or operating the NCDP. Should a 

force majeure of any kind occur, the State must excuse the investor from any performance 

affected and which would not be considered in default of any obligation. Additionally, any time 

limits or deadlines for the performances that affect the sponsor will be extended by the period in 

which the event occurred (MCA, 2013 (14.3)(b)). The Nicaraguan government must also cover 

the costs during the period of any force majeure event over which HKND could not develop or 

operate properly (MCA, 2013 (14.6)). 

The ability to terminate the concession within the MCA varies between HKND and the 

State. For example, in the event of default, both parties will have the right to terminate (MCA, 
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2013). Should prolonged natural force majeure occur for a continuous period of 12 months or an 

aggregate of 360 days or more within 24 months, both parties may terminate the concession with 

respect to any sub project. However, for prolonged political force majeures, the sponsor has the 

right to terminate should the event occur over a continuous period of 60 days or more, or an 

aggregate of 90 days within a period of 120 days (MCA, 2013 (14.7)(b)). Should financing not 

occur within six years of the date of the agreement or the project is not completed within ten 

years of its financing, both the sponsor and the State have the right to terminate concession for 

that sub project (MCA, 2013 (15.3)).  

Dispute that arises from the MCA are governed and determined in accordance with both 

national and international laws and are to be submitted for international arbitration. The party 

that submits for arbitration may submit to either the International Centre for Settlement Disputes 

or the International Court of Arbitration of the International Chamber of Commerce (MCA, 2013 

(22.3)(a)). The parties involved in arbitration must agree as soon as practicable. The award 

arising from arbitration is then considered final and binding and will be enforced in any court 

(MCA, 2013 (22.3)(b)(v)). 

The final clause in the agreement establishes the terms for sovereign immunity for both 

HKND and the State. It dictates that these two parties will irrevocably and unconditionally waive 

their sovereign immunity to the fullest extent and that each party be required to sign the waiver 

to confirm this action (MCA, 2013 (25)(a)(i)). The waiver included with this clause includes the 

waiver of any right or claim to sovereign immunity regarding the recognition, enforcement or 

execution of any judgement (MCA, 2013 (25)(a)(i)).  
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Interactions of Canal Laws. 

Law 800 

As Law 800 is the first law to be passed in the life of the NCDP, its enactment paved the 

way for how the NCDP interacts with the existing environmental framework in Nicaragua. 

Article 2 of Law 800 articulates the establishment of this legal framework as well as presenting 

the NCDP as a priority for the country and a matter of supreme national interest (Law 800, 

2012). The enforcement of General Law 217 would depend entirely on whether it impedes or 

affects the research, design, construction, or operations relating to the NCDP. The broad nature 

of this clause holds significant reach that may affect the ability to apply Law 217 and any other 

law for that matter. For example, under Article 67 of Law 217, the State holds the right to limit, 

to any capacity and for any length of time, the use and exploitation of natural resources (Law 

217, 2014). Both provisions aim to serve the public interest; however, Law 800 supersedes the 

power held within Law 217 because of the provisions within Article 46 of Law 800 (Law 800, 

2012). This article not only repeals the several decrees and presidential agreements, but also 

revokes or modifies any other law that contravenes Law 800 (Law 800, 2012). Therefore, the 

relationship between these laws on this matter is lex posterior derogat legi priori; in other words, 

the younger law overrides the older law.  

Article 44 of Law 800 establishes that the natural resources within the geographic area 

that surrounds the canal will no longer be governed by the same system as the rest of the country 

(Law 800, 2012). Article 44’s applicability is broad. The canal will bisect the country from one 

coast to the other; therefore, Nicaragua’s water, land, and forests are inherently going to be 

governed outside of the current natural resource management system. Law 800 makes no 

mention of another system for natural resource management. Articles 20 to 28 do provide some 
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insight on the environmental management of the NCDP (Law 800, 2012). These articles stipulate 

the obligations of the Authority, and later the Commission in Law 840, which are in line with 

Law 217 (Law 800, 2012). Because Article 44 of Law 800 is very broad in nature, it is uncertain 

whether Law 217 applies to the natural resources along the canal route or not.  

Article 44 of Law 800 could perhaps be read alongside Article 45, which states that 

NCDP overrides all other existing concessions that grant exploitation of Nicaragua’s natural 

resources along the canal route. Law 800 revokes any applicability of these concessions, either in 

whole or in part (Law 800, 2012). The system in which Nicaragua’s natural resources are to be 

governed could then be interpreted as that established by concession. Article 44 of Law 800 is 

perhaps best read alongside Article 2 in that the revocation of concessions along the canal route 

may only occur if it is incompatible with the process of the operations of the NCDP, as the latter 

is in the interest of the public (Law 800, 2012). Potential friction exists within this provision 

which requires the Autonomous regions on the Atlantic Coast to be consulted in matters 

regarding the use of natural resources. As established in Article 4 (7) of Law 217, the 

corresponding Autonomous Council must approve conditions and contracts for the rational 

exploitation of natural resources granted by the State in Autonomous regions (Law 800, 2012). 

However, due to the terms expressed in Article 46 of Law 800, where any law that contravenes 

Law 800 shall be revoked or modified (Law 800, 2012), approval from an Autonomous Council 

may not be required as the NCDP concerns Nicaragua’s overall national interest.  

Law 840. 

Law 840 takes significant strides in shaping the NCDP and the legal framework that 

supports it. In addition to building off what was established in Law 800, it repeals many of its 

Articles for the sake of consistency. For example, Article 3 of Law 840 establishes the 
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concession length for the NCDP as 50 years with a follow-on option for an addition 50 years, 

amounting to a total of potentially 100 years (Law 840, 2013). While Law 217 does not 

explicitly lay out concession length, it does stipulate that the terms for the use of natural 

resources are fixed within their respective law such as water or any other natural resource (Law 

840, 2013). The natural resource law must be examined to reveal whether there is any friction 

caused within this concession. For example, in the General Law Water Law (Law 620), Article 

52 grants lengths of 30 years as the limit for concessions relating to development and the 

administration of water resources (Ley General De Aguas Nacionales, 2007). Although the 

concession may be extended, the 50 years established in Law 840 conflicts with the length set 

out by Law 620. Therefore, Article 3 of Law 840 is incompatible with Law 217 as the concession 

length is much longer than the fixed terms respected by other natural resource laws, including 

Law 620.  

Article 12 of Law 840 oversees the process of expropriation of land in the legal 

framework of the NCDP. According to this Article, as a matter of public interest, any property, 

that is deemed to be necessary, is subject to expropriation at the discretion of HKND (Law 840, 

2013). The broad application of this law leaves a lot of room for interpretation on how it may 

intersect with Law 217. Depending on what land HKND decides to expropriate, it may conflict 

with the rights of the Indigenous people of Nicaragua. In Article 4 (4) of Law 217, in the matter 

of economic and social development, the State must recognize the rights of Indigenous peoples 

in their activities for the preservation of the environment and the sustainable use of natural 

resources (Law 840, 2013). Should HKND require such lands, the company must first provide a 

notice of expression to the respective Regional Council in the Autonomous Regions. If the notice 

is not answered by the Council within seven days, the state will move forward with the 
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expropriation process without consent (Law 840, 2013). The only matter in which the Indigenous 

peoples can dispute the expropriation is over compensation, thus favoring the terms towards 

HKND. The State would therefore not appear to work to recognize or support preservation of the 

environment and the sustainable use of natural resources of the Indigenous peoples in 

Autonomous communities, should their land be deemed necessary for expropriation. 

According to Article 17 of Law 840, all laws, decrees, or any other force of law is 

rendered inapplicable should it impede the obligations and operations of the NCDP (Law 840, 

2013). The reach of the provisions within the article is quite broad and would then apply to all 

other laws including Law 620 and even parts of the constitution. This concept is further 

reinforced by Article 24 of Law 840 which modifies or repeals any other legislation that tacitly 

opposes or is incompatible with the terms of the MCA (Law 840, 2013). Therefore, according to 

Law 840, the entire applicable legal framework in Nicaragua must conform to the articles within 

this law and the MCA.  

MCA. 

 The MCA is the most comprehensive legal body surrounding the NCDP and is reinforced 

by the framework established in Law 800, and its expansion in Law 840. The MCA covers much 

of the same ground that had been established by Law 840 but with the formalization of the 

parties involved in the concession. For example, Clause 5 of the MCA formally grants 

concession to HKND which grants them the exclusive authority of the NCDP. The concession 

length is subject to the same terms as in Law 840 (MCA, 2013); however, the concession period 

may be extended beyond the initial and follow-on periods to be agreed upon between HKND and 

the State. The clause makes no mention on a limit to any additional concession periods and is 

subject to the discretion of both HKND and the State. Additionally, in instances of a force 
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majeure event, the concession will be extended on a day-to-day basis until the delay ends (MCA, 

2013). As noted earlier, Clause 14 of the MCA (MCA, 2013) also builds in a 16-year buffer 

period for HKND to acquire financing and the start of NCDP operations. As is the case with Law 

840 (Law 840, 2013), the MCA is incompatible with Article 66 and Article 90 of Law 217 (Law 

217, 2014), as the concession length is much longer than the fixed terms respected in the natural 

resource laws. 

 Clause 8 of the MCA formally grants land rights to HKND that provide the company 

with exclusive rights to possess, occupy, and use any and all land that is deemed necessary for 

the NCDP. Additionally, the MCA grants unfettered rights to use land, air, and maritime space for 

the duration of the concession period (MCA, 2013). All of Nicaragua’s natural resources are 

subject to this clause and will be used at the discretion of HKND in relation to the NCDP. 

Likewise, within the interest of the NCDP, Article 9.4 of the MCA ensures that HKND acquires 

the rights to bodies of water within Nicaragua and have the right to extend, expand, and dredge 

any body of water that is necessary for the project (MCA, 2013). Like many of the provisions 

within the two other Canal Laws, the reach of the clauses in the MCA is significant. Depending 

on the body of water that is needed, it may conflict with Article 85 and Article 86 in Law 217 

(Law 217, 2014). Article 85 in Law 217 establishes the paramountcy of the needs of water 

consumption for human consumption, and Article 86 establishes the right for all Nicaraguans to 

use the water to satisfy their basic needs (Law 217, 2014). Therefore, the rights granted to 

HKND may affect the water rights of Nicaraguans as established in Law 217. 

 The intention of Clause 9.1 in the MCA facilitates the function and operation of the 

NCDP by allowing the State to make amendments to any law, including Law 217, to gain the full 

force of law in an expedited manner (MCA, 2013). Should this clause be exercised, Law 217 
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may be amended in an expedited manner. To further reinforce the stability of the law of the 

NCDP, the state may not make any changes to the law unless HKND deems the change to be 

beneficial to the project (MCA, 2013). Therefore, Law 217 may be amended to facilitate the 

function and operation of the NCDP at the discretion of HKND. 

 Clause 15 of the MCA dictates the terms of termination of the contract. The ability to 

terminate varies on the event such as prolonged force majeures, failure to secure financing, or if 

both parties agree on termination (MCA, 2013). Due to the force of law mentioned in Law 800 

and Law 840, the ability for the state to apply applicable sanctions is impacted. Article 160 of 

Law 217 allows the State to apply sanctions in the event of infractions to the law and its 

regulations, which includes suspending or cancelling concessions (Law 217, 2014). Therefore, 

the State cannot terminate the MCA if the operations of the NCDP result in an infraction of Law 

217.  

Discussion 

The analysis performed on the Canal Laws and Law 217 have provided a profound 

understanding of the interactions between these laws and have thus laid the foundation to explore 

the implications on natural resource management in Nicaragua. As noted earlier, Law 800 paves 

the way for the NCDP to begin to take shape from a legal perspective but also establishes the 

national priorities for Nicaragua (Law 800, 2012). First, Law 800 takes priority over any other 

law including Law 217. Law 800 can also dictate the use of Nicaragua’s natural resources along 

the canal route and may do so due to its importance to supreme national interest (Law 800, 

2012).  

While law 800 is not as expansive as Law 840 and the MCA, it presents challenges in the 

application of Law 217. It was observed, in the analysis of Law 800, that this statute may repeal 
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or modify Law 217 or any other law that contravenes it (Law 800, 2012).  As such, Law 800 

wields a lot of influence on the decision making of Nicaragua regarding the NCDP. To this end, 

the way natural resources are managed is dictated around the development of the NCDP. Law 

217 or any other natural resource law may be amended to accommodate the nature of the 

construction and operation of the NCDP (Law 800, 2012). Further to this point, Articles 44 and 

45 specifically change the way Nicaragua’s natural resources are managed around the NCDP 

area. Article 45 of Law 800 reinforces the matter by making it so that the concession between 

HKND and Nicaragua overrides all other concessions (Law 800, 2012), thus dictating how the 

country’s natural resources may be utilized. Prior to the MCA being signed, Law 800 begins to 

concede influence of Nicaragua’s natural resources in favour of whatever concessionaire(s) may 

step in.  

This power imbalance between parties is echoed by the observations made by Serrano 

Caldera (2014). Serrano Caldera (2014) and Maes (2014) both argued that Law 840 is above the 

constitution and the results from this analysis support this case. For example, in relation to Law 

217, Law 840 establishes a concession length that contradicts what was established in the former 

environmental framework, may expropriate whatever land HKND deems necessary, and 

completely overrides any law that contradicts the contents of the MCA (Law 840, 2013). Law 

840 is a complete contradiction to what has been established in Law 217 and Law 620 specifying 

the right to water (Law 840, 2014). First, the concession length does not respect the legal norms 

established in Law 217. As mentioned earlier, Law 620 holds water concessions as 30 years with 

the option to extend (Ley General De Aguas Nacionales, 2007). The initial 50 years alone, 

specified in the Canal Laws, is longer than what was established in Law 620, but the 100+ years 

further specified in Law 840 is clearly not in line with the spirit of either of these laws. As noted 
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by Huete-Perez et al. (2015), the project will be cutting through Lake Cocibolca, the source of 

potable water for the people of Nicaragua. HKND will have control over the use of the lake and 

any other water source needed by the NCDP, thus potentially compromising the peoples’ right to 

water. 

Because HKND can expropriate any land it sees fit, including the Autonomous regions on 

the Atlantic side of the country, Nicaragua has not built in any provisions within Law 840 that 

supports or recognizes the preservation of environment and sustainable use of natural resources 

of these people. By virtue of the authority granted in Law 840, the Autonomous communities 

along the canal route will no longer have the same authority to the land as they once did. The 

authority to manage the natural resources around their communities along the canal route is now 

largely left to the discretion of HKND (Law 840, 2013) and, therefore, no longer respects their 

rights originally established in Law 217. This is very much in line with Antkowiak’s (2016) 

assessment of the potential impact that the NCDP will have on the rights of Afro Caribbean 

communities along the canal route.  According to Antkowiak (2016), under Article 21 of the 

American Convention, these Autonomous communities have the right to reject the NCDP 

proposal. Furthermore, although Nicaragua has an obligation to improve its economic situation, 

it cannot do so without strict adherence with its national legal obligations to its communities and 

natural resources (Antkowiak, 2016). By not respecting the rights established in Law 217, the 

government violates these national legal obligations. 

Much like Law 800, anything that contradicts Law 840 or the MCA is nullified (Law 840, 

2013), including provisions in Law 217. This would impede the application of Law 217 on any 

matter related to the NCDP, further reinforcing that the Canal Laws are of greater importance 

(Maes, 2014; Serrano Caldera, 2014) and nothing is to stand in the way from the canal being 
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realized. This provision reinforces the strength of the MCA by extension and impacts how 

natural resources are utilized in the country. Regardless of what natural resource management 

regime is in place, if it conflicts with NCDP in any manner, legally, it can no longer continue. 

The purpose of this provision and others like it between the Canal Laws was to facilitate both the 

signing of the MCA and the construction and operation of the NCDP (Law 840, 2013). This not 

only grants authority to HKND to determine the use of natural resources, but all other decisions 

along the NCDP route. This is substantiated by the interpretation of Amnesty International 

(2016). According to Amnesty International (2016), the current wording of Law 840 is broad 

enough to mean that any new or existing regulation on environmental or human rights issues 

would no longer apply, thereby compromising the current national legal system.  

 As the most comprehensive legal tool in relation to the NCDP, the MCA represents a 

culmination of hundreds of years and countless attempts at making an interoceanic canal in the 

country a reality. The MCA, as established in Laws 800 and 840, is incompatible with Law 217. 

Like Law 840, the final terms of the concession length in Law 840 violate Law 217 and do not 

respect the concession length norms established in this law. With unfettered rights to Nicaragua’s 

natural resources along the canal route for extended periods of time, the MCA also continues to 

impact the right to water for Nicaraguans. Law 217 is therefore subject to amendment at the 

discretion of HKND to facilitate the operation and function of the NCDP (Law 840, 2013).  

The terms within the MCA grant significant power to HKND over Nicaragua’s natural 

resources along the canal route. As a result, Nicaragua’s natural resources are managed at the 

discretion of HKND in order to service the NCDP. Like Law 840, the concession length does not 

respect the norms established in Law 217; however, the MCA goes further and establishes a sub-

clause that could extend HKND’s control over the NCDP by an undetermined amount of time 
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(MCA, 2013). In theory, it could be for an unlimited amount of time with a baseline of 50-116 

years. In granting HKND unfettered rights to Nicaragua’s natural resources, HKND could use 

any body of water it sees fit. As the canal will be going through the country, it will affect the 

health of Lake Cocibolca and thus the right to water established in Law 217 and Law 620 (Law 

217, 2014; Ley General De Aguas Nacionales, 2007; Chen, Zeng, & Deng, 2016). The extent of 

the authority granted to HKND not only limits the legislative responsibilities towards the 

environment but also lets HKND impact the legislative process in relation to the NCDP as the 

state may not pass or amend any laws that negatively impact any of the canal projects (MCA, 

2013). As the NCDP is a matter of national interest, this level of authority is considerable and 

can very easily position the project to have the full force of law behind it.  

Collectively, Law 800 and Law 840 serve to facilitate the function and operation of the 

NCDP, but this comes at the cost of the resource rights of the State and its people. The Canal 

Laws hold absolute power over how Law 217 is applied along the canal route. By extension, the 

management of Nicaragua’s natural resources are also subject to the discretion of HKND along 

the route. In Autonomous communities, where Councils regulate the use of renewable and non-

renewable natural resources, the Canal Laws do not consider the opinion of these authorities 

should the NCDP require these areas for its operations. Since the Canal Laws are incompatible 

with the provisions in Law 217 presented in this study, they do not protect the intent of the Law 

217 or the Constitution (Serrano Caldera, 2016; Maes, 2014). It is unlikely that, at the time of 

Law 217’s original enactment in 1996 and its amendments in 2008, it would accommodate a 

mega project of this magnitude. 

It is worth noting that, in February 2014, Nicaragua made 97 amendments to its 

Constitution including the amendment necessary to enter into a contract or grant concessions for 
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the NCDP (Ley De Reforma Parcial A La Constitución Política De La República De Nicaragua, 

2014). Article 60 of the Constitution was amended to expand on the importance of the right to 

live in a healthy environment; however, Article 102 of the Constitution now includes the right of 

the state to sign a contract or grant a concession for the construction of an interoceanic canal 

(Ley De Reforma Parcial A La Constitución Política De La República De Nicaragua, 2014). The 

Constitution now also recognizes the laws on this matter requiring a minimum of sixty percent 

vote in the National Assembly to repeal or reform (Ley De Reforma Parcial A La Constitución 

Política De La República De Nicaragua, 2014). Thus, the amendments firmly establish the Canal 

Laws into the legal fabric of Nicaragua and would require significant political will to repeal or 

amend them. Serrano Caldera (2016) reinforces this point in his assessment of Article 23 of Law 

840. He notes that the sixty percent National Assembly vote required to modify repeal Law 840 

is what is necessary for partial constitutional reform, thereby requiring significant political will 

to repeal any of the Canal Laws (Serrano Caldera, 2016). 

While the outlook of the Canal Laws in Nicaragua seems to indicate that they are part of 

the country’s fabric in the long-term, there is little indication that the NCDP itself will physically 

manifest itself in the short-term. The status of the NCDP is currently unknown but is technically 

still active as no formal announcement has been made over its status (South China Morning Post, 

2018). With HKND moving out of its Hong Kong offices in early 2018, there has been no sign of 

the company’s return to the project or the country (Schmidt, 2018). The financing for the project 

remains completely in question as it did in 2015, when Wang Jing suffered significant financial 

setbacks from the Chinese stock market crash (Schmidt, 2018). The only material elements of the 

NCDP are the Canal Laws. Taking this into account, it is unlikely that this iteration of the canal 

will be constructed. However, should HKND recover financially, the possibility exists for the 
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NCDP to be constructed as the company still legally retains the rights to the project’s concession 

and construction. HKND will have until June 14, 2019 (i.e. six years from the date of the 

agreement) to secure financing for the project before Nicaragua will have the ability to terminate 

the concession (MCA, 2013). To date there are no concrete effects on Nicaragua’s environmental 

framework, environment, or Indigenous peoples. 

Conclusions and Recommendations 

This research has explored the NCDP by examining the Canal Laws that allowed the 

project to take shape and its impact on the existing environmental legal landscape in the process. 

The three Canal Laws (Law 800, Law 840, and the MCA) have collectively allocated significant 

power and influence to HKND. Law 800 has established the framework for the NCDP (Law 800, 

2012). In doing so, it has set the priorities for the country by giving preference to the NCDP 

legally and creating a separate system of control over the natural resources along the proposed 

canal route. Law 840 has established a concession length that is incompatible with the legal 

norms in Law 217; grants complete discretion to HKND expropriation rights thus infringing on 

the rights of Autonomous communities and their activities in natural resources in their regions; 

and nullifies any laws that contradict the MCA (Law 840, 2013).  

The MCA builds off Law 840 while also giving HKND additional authorities such as full 

discretion to influence Nicaragua’s legislative process in matters relating to the canal and its 

construction, thereby limiting the power of the state to cancel the concession (MCA, 2013). As a 

result, HKND has been given a considerable amount of influence over the country on many 

aspects that impact the lives and environment of the Nicaraguan people. Furthermore, should 

HKND consider any action necessary and in the interest of the NCDP, the company’s influence 

can override the structures that oversee natural resource and environmental management, such as 
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active concessions, municipalities, and Autonomous regions, thus giving them full discretion 

over the operation of these functions (MCA, 2013). With the amendments to the constitution in 

2014, Law 217 must now accommodate the functions of the NCDP as the Canal Laws overrides 

all other laws. 

The Canal Laws embody the efforts of a small developing country attempting to lift itself 

out of poverty. However, due to the power imbalances embedded within these laws, Nicaragua 

finds itself with less bargaining ability than when it started out. By examining these laws in 

relation to Law 217, some of the legal implications of the development of the NCDP are 

illustrated. The potential effects of the NCDP on the people of Nicaragua are enormous, as they 

stem from uprooting people to the complete disregard of constitutionally recognized Indigenous 

people (Antkowiak, 2016). The potential environmental impact is also dangerous as the NCDP 

requires Lake Cociboilca to be dredged affecting the drinking water for people across the region 

(Huete-Perez et al., 2015). By extension, it also affects the wildlife of Nicaragua as they also rely 

on the lake for sustenance and the NCDP construction will likely affect the surrounding 

ecosystem (Maes, 2014). 

The costs of the NCDP are greater than the $40 billion market price tag associated with the 

project (Huete-Perez et al., 2015), should it go through. It is established that HKND potentially 

has leverage power legislatively over Nicaragua and is protected against any economic effects of 

any regulatory action that may be taken. This impacts Nicaragua’s ability to not only enforce 

environmental regulations to protect itself but limits its ability to implement new ones. The 

conflict between economic development and environmental protection is being played out at a 

very high level with little leverage given to Nicaragua.  

Recommendations 
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With the status of project being unknown, this effort may fall into the long list of 

unsuccessful attempts to put a canal through Nicaragua. It is recommended that Nicaragua 

terminate the MCA and repeal all other Canal Laws to regain control over the country’s natural 

resources. Both the International Federation for Human Rights (2016) and Amnesty International 

(2016) also support this by recommending that Law 840 and the other related Canal Laws be 

repealed by the National Assembly. However, because the Canal Laws are constitutionally 

recognized legal tools, it will take significant influence to repeal or reform any of the Canal 

Laws. The National Assembly would need to vote sixty percent in favor of the termination of the 

MCA (MCA, 2013), which is the same as it would take for constitutional reform. This is the 

most practical critical path forward for the country to reclaim its power legally.  

Should progress on the NCDP resume any time soon for whatever reason, it is 

recommended that the Nicaraguan government consider the following: 

• being more transparent to the citizens of Nicaragua in its dealings with HKND or any 

company seeking to undertake significant projects within the country by properly taking 

the time to assess the impacts to society, the environment, the culture, and the economy; 

• re-examining aspects of the Canal Laws that heavily favour HKND and strip the 

country’s control of its natural resources, and modify them accordingly, such as article 23 

of Law 840 and Articles 44 and 45 of Law 45, and clause 8 of the MCA, so that they 

respect the national and international laws intended to protect the environment;  

• holding off on any type of implementation so that a more comprehensive environmental 

impact assessment can be conducted; and 

• avoiding passing any legislation such as Law 840 that endangers the rights of 

Nicaraguans and the environment. 
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However, being that the current president, Daniel Ortega, signed the MCA himself, it is unlikely 

that this current iteration of the government will repeal or backtrack on this project. Therefore, 

these laws remain firmly entrenched in the legal landscape of the country for the time being and 

would likely require a complete change in government to repeal the Canal Laws. 

 Focusing only on the existing legislative aspects limited this study to the terms and 

provisions within the law. The MCA alone was served as a larger task than expected due its 

density. Additionally, the focus is narrowed down even more by focusing solely on the 

environmental aspect of sustainable development. There may also be larger potential economic 

and social impacts on the country based in the observed laws. This study also focused only on 

the Canal Laws and Law 217, thereby confining the scope to these four laws. Examining Law 

217 and its sphere of influence would have required an expansion in scope to include all other 

associated natural resource and environmental laws such as Law 620 pertaining to water (Ley 

General De Aguas Nacionales, 2007). Assessing these additional laws would reveal a more 

precise picture of how Nicaragua’s environmental and natural resource framework is impacted 

by the Canal Laws.  

There are several gaps in knowledge around the NCDP and the future of Nicaragua that 

follow from the findings of this research. Such gaps include understanding the international 

(cumulative) impacts of the enactment of the Canal Laws, such as on Costa Rica; the effect of 

the Constitutional amendments regarding the construction of a canal; analysis of the proceedings 

of the National Assembly for both Law 800 and Law 840; and the NCDP’s impact on affected 

Indigenous communities along the canal route. Considering the uncertainty of the status of the 

project, further research may be done to examine the potential impacts of the Canal Laws in the 

above areas should the project remain dormant, what the repercussions are regarding the current 
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status of HKND, and whether the company could be bought out. Additionally, further research 

may be conducted to determine how Nicaragua compares with other developing countries that 

have taken on international economic partners and determine whether they fared any better or 

worse and whether this has happened before in Nicaragua’s history. Similarly, it would be worth 

exploring whether Nicaragua was more generous or accommodating to HKND than other 

countries that encourage foreign investment in domestic initiatives.  
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